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tanned hides. If then the powder can be imported, 5 
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MacbovaLD, Chief Baron. —It is very clear that oth Jane, 
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5 


s 
= © > 
"IS PR 3 
NC? aux" $64 
SAIF 


IG; * 


1 
7 35 


7 
207 


. 7 2 
8 * 1 7% 
% * i. 
* ” 


rl IRS 1 


* 


eontin 


9 1 


tential ey 4-1 I fear th \ere 


1 —— the nature of a1 an articl 


-—_ — * 
* 8 1 80 © 7 5 , „ 
wit > * F 0 ” 
. a 
* 4 , * « 4 — 
+ 
« - ; ” 
* y- £ 
4 
. 47, F ” * 4 
* n $ 
5 2 S = * . 
oy . «7 * 1 ” 
? 2 2.4 * 8 
8 4 5 
* 5 7 
- y 4 
* Tas - 7 
F 8 AV owt 1 & 
LY C . : F 
* an: 28 
: = - K » 
* = * 4 % 
„ 1 PS . L K 0 — — # 
” * 6 FT 
i U * A . * — 
U AS D 
5 - :- .* 
N KY 
4 * el 
- 


"this term judgment 
0 „ 0 the fo 


t 1 
r by * 
* . 

. 

** 8 

N £ A 

4 * 
A * * 
5 : N * 
_ 2 

* \ &* * be 8 
bo $ * 


% ; 
* S 4 = 
- - . ** . 
4 | . . & - x 
* 1 * * 
> * 
- 
* 8 1 * 1 v 
N 
1 7 - 
K* » - 
” : 
x) LY £ A V 
[IE « 
. Da bd 
. 
* - 
** * - * 
* * vs 33 
I — 
5 1 R 
. F ” 2 * 
4 — 5 * 1 
a . — x 
4 — 4 5 _ 
* - 
* 2 4 
* 


. * 
f n 
"4 - 
-» - 
* * * 
: . 
2) 
F ** 
. 
* 
0 
* 
- 
. = 
» 
1 
* 
* 
1 \ 4 


8 4 54 66h % 5 3 
nos Sher tia SA 
kive nge ah aße at's appedratice 

2 the times of: impörtation and ae, „ 

che legillature did not iutend to all — 88000 0 

dice; bebauſe of the many frauds which co ould 
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tektion; decordifigly; in mia any vther e commodities, 
rhe partieles which continue in every other reſpect ED 
che ſume; are conſidered by the Jegiflature, after 

bemg manufactured, to conſtitute 4 different ar. 
tiele. By à clauſe in the act, (ſec. : 3: J 19h . 

tate of the commodity muſt appear by th 

bor che drawback is not to be allowed alen Ns 
goods are duly entered for exportation. The ſoli- 
citude of the legiſlature reſpecting this cireum- 
ſtance, ſhews that they intended that the drawback” 
mould not be allowed, unleſs the entry for exports | 
ation and that upon importation were the ſane; 
or, in other Og? onktely the article reitidided n- 
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The particles of flour are preciſely the ſame with 
thoſe of wheat, and all the difference between them | 
bs,” that by the grinding and dreſſing, the figure is 
altered, and the coarſer parts are taken away ; yet | 
xeat' and flour are conſidered by the a& as per- 
rectly diſtin articles. So, pearl-barley is made 
dy taking off the huſk of the barley by a mill; that 
foes not even change its form, except by ioling | 
be outward covering; it is ſtill the body of the 
grain, and is therefore a ſtronger caſe than the Pre- | 
ſent, where the article is reduced to powder; yet 
pearl- barley is conſidered in the act as a different 
an from che grain i in its nen . 
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8 If the identity.of FOE camnmadity. was. l ged 
3 aa every particle of it was altered, articles of a= 
3 = Tious appearances and properties, between which 
. | indeed there is as ſtriking a diverſity as between any 
_ - Preparations that can be made from the moſt hete-, 
„ . Foeencous ſubſtances, might be entered under 2 
1 1  artiele quick- -filver, - Calcination effects a ſepa 
1: oe only, and not a change of particles, and has 
A been donſidered as merely à chymical pulveriite 
BEE. tion; and this proceſs, employed upon quick - 
VV produces, according to the different degrees 

1 of. heat by which it is nan, Feen, roy 
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8 3 articles of commerce, they are not conſidered as 
| having any affinity to each other. So laudanum is 

merely opium in a ſtate of ſolution; but will it be 
ſaid that it could be exported. voder its former 
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1 . of brandy, it is not pretended that the draw- 

. back could have been claimed; yet in that caſe 

4 | + there would ſtill have been à given quantity of 
bark ; and although, by the mixture with brandy, 
a bine of a third deſcription would have been 
produced, if what is contended for on behalf of che 
Plaintiff be right, the exporter might in that caſe 
: claim a double drawback, one for the bark, and 
the other for the brandy ; for 888880 are an 
e biended 3 
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Bor if for a e which has nid. the duties - 
| upon importation, the owner is entitled to a draw- 


back upon re-ſhipping for à foreign market, hows a f N 
ever different it may then be in appearance or qua- 


lity, unleſs all the officers of the cuſtoms are deeply. = 
| verſed in natural philoſophy, the revenue muſt be 
| defrauded to a very great extent. In this caſe in- 
| deed it is found that the bark remained pure and 
| unmixed ; but we muſt give ſuch a decifion as may 
| ſtand as a general rule of cônſtruction of this · ſta- 
tute, and ſuch as may prevent any attempts to de- 
fraud the revenue, and defeat the purpoſes of the 
act. It is found that powdered bark may be adul- 


terated without danger of. diſcovery, except from 15 


perſons converſant in the commodity; the ſaw-duſt. 

| of mahogany may be mixed with it, for the pur- 

| poſes of. fraud, and ſo the public may be forced to 
give a drawback 1 a 0 of no value. 
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As to the conduct of the e of. the 
| cuſtoms, it makes no difference the one way or the 
other; at the different times when their attention 
has been called to this ſubject, they have thought 
differently upon it; when the caſe but ſeldom oc- 
curred, and they had not given it much conſidera- 
tion, they allowed the drawback; but when the 
practice of exporting this article became more fre- 
quent, and the queſtion of more importance to the 
revenue, they thought of it more ſeriouſly, and de- 
termined not to allow it. This alteration of their 
opinion was the natural x e of having. 
more fully conſidered the ie 


For theſe feat we are of opinion that the plain- 
tiff is not entitled to recover in this action. 
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buy the Courts eee Gaist > e attornies, 
. * the conſtant demand the clients would others 
| wife make to become bail for them, and which 
their relative ſituation would often enable them o 


enforce; and therefore that the rule was not appli- 

cable to the preſent caſe, where the attorney him- 
iellf was the — m 
Accordingly the bail proceeded juſtiſy, but 
: vere rejected upon other grounds. 
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A peer may be * was an action on the caſe brought by Mr. 
Gn of Kg 's Littledale againſt | the Earl of Lonſdale, in 
Bench by bill, „nich he ſued by bill againſt the Earl, baviog”. 


as © having 


ws r « privilege of parliament,” and had judgment. 1 
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ne argued; char hectic of wan 
againſt -a peer by bill; was error: for the ſvi wit by brief 


\ treſpaſs vi & armis, in which the defendant was ar- 8 
teſted, and in the cuſtody of the marſhal.” 3 Rep, 5 
12. The ſame proceſs was afterwards extended to 

other caſes, by the fiction, that the defendant waz 
already in the cuſtody of the marſhal in other ſuits. 

4 Inſt. 71. 3 Bl. Com. 42. But all fictions ſu z: 
poſe that the thing i is poſſible and legal. That a _ 
peer ſhould be in the cuſtody. of the marſhal is im 

| poſſible. 9 Co. 49. Hob. 61. 6 Rep. 52. 1 Vent. 

298. Lilly's Entries 21, =. And therefore a ſuit 

by bill againſt a peer is againſt law. - The ſtat. 12 

& 13 W. III. e. 3, leaves the manner of proceeding 

| againſt peers, exactly as it was before that act. It 
only gives the ſame remedy i in the time 81 provilege- 
as at other times. DN 
Hupe, on the other hee, 5 was + Ropped by the. 
Court. | 


1 chief  Joftige.—The caſe of -Gofing v. La 
Ngmoutb, Cowp. 844, is a deciſion directly in point; 
and as the judgment there given by the Court of 
King's Bench was acquieſced in, it becomes an 
authority i in all Courts. It is there decided; that, 5 | 
by the practice of the Court, of King's Bench, a is 

peer, before the ſtatute of King William, might, | 
and ſtill may, be ſued by bill. Were it a queſtion 
concerning the privilege of the peerage from arreſts, 
we ſhould heſitate before admitting that privilege 
to de infringed by any ſingle deciſion, or by the 
Fs — PR. 
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| bill in the Court of King's Bench, and the Jurif- to hold plea by | — 
diction of the Court, was confined” originally th ROT, —— 


yy 2 5 28 the deciſion of Lord Weymouth's caſe. If it can at 
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"Two extents 
iſſued into dif- 
ferent counties; 


both ſheriffs 
levied to the 


whole amount. 


- Upon — Upon the levy made by the ſheriff of Somerſetſhire, 


the debtor 
the debt; jy 


| ſheriff to whom 


it was paid is 
entitled to his 
whole pound- 


age. 


9 0 "HY not attacked: it is a mere e 1 


| in the N n e chis Court *.. f 


the ſheriff of Somerſefſbire ſhould have his whole 


money being g paid by the compulſion of his levy, a8 


to the manner of ſoing, and ſeems to be at reſt by 


this day be queſtioned, whether the Court of King” 8 
Bench have authority to hold pleas by bill i in the 
caſe of à peer, that queſtion, affecting the juriſ⸗ 
diction of the Court, could not be inquired. i into 
before us, as that is an exception to our N 
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Rex v. 405 3 


1* tb * two extents were 3flutd to levy the 

debt due to the crown; the one directed to the 
ſheriff of Somerſelſpire, the ather to the ſheriff of 
Briſtol; they both®levied ts the whole amount. 


the whole debt was paid, in order to get the goody 
out of the ſheriff's hands. On a queſtion whether 


poundage, or only one half, and the ſheriff of 
Briſtol the other? the Court held, upon the autho- 
Tity of the caſes cited, Salk. $32. . Parker 177. 
Lane 74. Bunb. 305, that the ſheriff of Somer/et- 
ſoire was equally. entitled to poundage from the 


if he had raiſed it upon a venditioni exponas 3 ; and if 


7 No 


he 


+... 


2 07 Eliza c. 8. h 2. 


* 


 u1cuABLMAS rau. os sonen m. 55. 


he is entitled to any poundage, he aß ie the a 
| whole, by the decifion i in a the calc 9 Rex v. callwell, ] 
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| Fe RULE was ON a former. © obtained by Gidbs, A plaintiff re- 

1 calling on the plaintiff ro ſhew cauſe why the m_ —.— = 
| proceedings in this action ſhould not be ſtaid until — — 
the plaintiff ſhould give ſecurity for the colts, upon as Court. 


; affidavit ng he reſided in America. - | 


25 41 . * 14 
- 


Cab was his 5 1 by Lea who alan | 
that there being no precedents of ſimilar motions in | 
| this court, was alone a ſufficient objection; for in „„ 
| the caſe of Chilton v. Hat borne, (ante, p. 240.) where 5 
a motion conformable to the practice both of the 
King's Bench and Common Pleas was rejected, one 
of the reaſons aſſigned by the Court was, that the 
practice of this Court being otherwiſe, the motion 
could not be allowed- until the rule ſhould be 
altered. In this caſe it is till ſtronger, for although 
the practice of the King's Bench is to require ſecu. 
rity, yet. formerly the rule of that Court was other- 
. wiſe. 2 Burr. 1026. 4 Burr. 2105, Cowp. 158, 
. And the Court of Common Pleas till adheres to 
. | the old rule, and has rejected motions ſimilar to 
7 the preſent. Parquot v. Eling. 1 H. Bl. 106. The N 
Court there did afterwards grant the motion, on an | 
| affidavit that the plaintiff had abſconded to 


: EO A A EG h paying 5 8 g 4 


Ei | «6 ; 14 auf ee, 
E. in ene caſes the or intention of the 


Ia, by requiring real pledges: inſte of nominal. 
As tte rule yas neyer refuſed: in the Exchequer, 
ES the practice here ought to * conũdered as unde- 


EW 


N 


. MACDONALD, | Chief 3 practice o this 


8 being to allow a plaintiff a road to ſue 

Vuithout giving ſecurity for coſts, it be 
1 = 7. . mn: injuſtice to the preſent plaintiff to alter the 
wie ig his caſe; he has proceeded here without 
= _ giving ſuch ſecurity, or being immediately prepared 
ip | to do ſo, upon the faith of the rule here, and he 
1 e cannot. be delayed or turned round by an altera: 
8 7 - tion we may. now. chuſe to make in the 
J of the Court. The propriety, of ſuch. Aa 
Ges 6a tion in future, would be a differe 

Th be rule muſt be iſcharged, 2 


regula. 
ideration. 
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3 7a moved, on behalf of Joby Perryn, one of 

2 the creditors who had proved, before the De- | 
puty Remembrancer, his demand upon the eſtate — 

8 in the cauſe, for leave to exhibit interrogatories to 

: the plaintiff, to diſcover the demands due from 

MS was: ͤ 


A The motion was refuſed by the Court, becauſe. 15 . 
5 ach creditor might claim the ſame privilege C 


= A $UIT at law being inſtituted | by the defendant 

1 againſt the preſent plaintiff, he filed this bill, 

5 and obtained an injunction. Upon a full anſwer 
; coming in, and the injunRion being diſſolved, the 


x ge LEE EY parties 


: adden . to Wil but 3 by 4 
of the Judge, to refer the matter to arbitration by 
rule of Court. In the arbitration- bond they ſub- 
mitted all matters in difference, and all ſuits in law 
jen and equity, and coſts, &c. The arbitrator awarded 
C40. at law to the defendant i in equity, and that all 
ſuits in Jaw and e between) ne 20s ſhould | 


| be Aſcontinuad. . 


* 


2 DA uy 


| | Romilly mated. on 1 of the Saen Is 
equity, that the bill might be diſmiſſed on the 
ground of this award, as the word 91 continuance. in 
* ſuits at law, is analogous to a; e in equity, and 


can only be ſa Wanger 


y the e —You have e your re- 
medy; we cannot act upon this award. If. the 


plaintiff proceeds i in his bill, your way is to move 
for an attachment in the 2 5 5 of which the ſub- 
miſſion to arbitration i is made a rule; ſo if he re- 
+ fyſes to diſmiſs his bill, if that is the wesning "F 
- - whe award, V TOES 


Motion refuſed. 


| 
il 


Wedneſday, © | 8 TENNANT V. WILSMORE, 


| nth December. 


. Prroznrow moved for leave to amend the an- 
ſwer of the defendant after replication put in, 


vpon affidavit that the defendant was informed and 
believed 


Lived: he: _ a 8 Anh 6 a 1 8 
the bill being for an account of tithes,) and had nor 
inſerted it in his anſwer, not being able, at the tine 
of putting in his anſwer, to ſer ns: — e 

with ue preciſion. N | Saf 


erden obj efted, that 5 3 1 1 is to o give 
leave to put in a ſupplemental anſwer, not to 
amend the former, for the purpoſe of keeping them 
diſtinct; but even that is only allowed where new 
matter cies, or a ſufficient reaſon is given for its a 
| not being inſerted i in che firſt anſwer; N 


| Motion refilled with ad 


RANDAL « v. HzARLE. 


% WE 2b 
* f 


Ar property of the teſtatrix Elizabeth Deds A. entitled to 


being by the decree (ſee page 126) declared moner ib. le, 


to belong to the plaintiff, Randal, under the ap- e 


pointment of his late wife, it was referred to the pekar ag, not 
receives IOT NET 
Deputy Remembrancer to take an account of that ſupport a part 


| eſtate in the hands of the defendants, the executors 5 


ol E. Dodd's will, making all juſt allowances, &c. Points her 


He reported, among other things, that the execu- — 
tors had paid to the wife of the plaintiff, for her uſe of the priveipal 
and ſupport, 1101. over and above the intereſt of 


the fund to which ſhe was entitled for her life. Not 


having allowed this ſum to the . * ex- 
cepted to the * 


Burton 


4 


| == Dar of app 152 


0 1 7 own appointee; ſhe might leave it to ber executors 


e it again. IVñ . ol Y 


2 any perſon ſhe ſhould N molt; ten 
makes it at her abſolute diſpoſal; ſhe. might be lie 


to diſcharge her debts, or appoint in favor of 
- another; paying to her creditor any ſum out of it, 
This power chen makes it ſubject to her debts 
where the appointee is a volunteer, Lord TownſbHil 
v. Windham; 2 Vez. 1. There a fifhitar-power of ap- 
— Sinton is conſidered as part of the general affe WM 
of the appointor. Then this fond'vas ſubject to the 
debts of Mary Randal, and, as 1 8 ns 


of the executors muſt be allowed. | — , 


4 
5 


"Bilng 33 to the ile far . Toppare, it is. a 
demand upon the huſband, who was bound to ſup- 
port her, and in whoſe. exoneration it therefore 
went; but having been * it once, he e d: 


Se and Richards, Gun be 400 of Mary. 
| Randal in the fund clearly was for her life only; 
. then, if the executors. paid her any part of the priq- 
cipal, they did ſo in their own wrong; if they had 
a right to pay her a part of it, they might as well 
have paid her the whole, and it is to be conſidered 
as her property; but, if it was her property, the 
_ plaiptiff ſhould have ſued by bill of revivor, as her 
repreſentative, and not by ſupplemental bill, as ap- 
pointee. The Court alſo have conſidered him ag 
appointee only in making the legatees under Mary 
Randal's will parties, and in making Randal take, 
ſobje&. 1 to el ie, as part * the appoint» 
n 
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but ales Ekzobeth 1 | 
to as N ſum.” 25 
eee Chief. ' The REY 10 as 
pngracious a claim as can come before a Court; 

a1 am _ to > find | in het own es * \fofficient | 
| The venere laid din! by the EY 
the Plaintiff is undoubtedly true, that where, 
. e one has the intereſt” of 4 fon of 
money for life, with a general power of appoint- 
nent, the appointee does not take under the ww 
dointor, but under the original will; the other is 
dnly the inſtrument to command and N the, firſt 
eſtaror' 8 e 


| But kay the appointee has i in fact received A chis 
dart, of the principal already. It is found to have 
deen paid for the ſupport of his wife, and is there- 
pre a demand upon him; he has had the benefit of 
is payment, and therefore, however negligent the 
cecutors may have been in making it, he cannot 


advantage of their negligence ſo as to call 


Dn theſe particular circumſtances in this caſe, I 
ink the. ſum ſo. overpaid ſhould have 1825 al- 
owed to the executors. 3 | 


Tce Ja ile FR into the 
queſtion, what would have been the conſequence * 
he appointment had been to a ſtranger, it is ſof- 
jcient to ſay, that the executors s. mull. be Allowed 


8 J this 


ppon them to pay him the ſame'ſum over again. 
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8 5 > "FRE the e 66 Mar 
+. - debtor for the ET; the ow fund for c th fu 
5 r of his wife. e eee 
: The exception was allowed, Shs e oo 


The report 40 ſtated chats W had e come. to * 
e of the executors of Elizabeth Dodd, the ſum 
of 251. found by them in a box in her houſe, which 
the executors in their anfwer ſtated that they be- 
| lieved to belong to ſeveral perſons who were mem- 
7 bers of a club held at her houſe. This ſom the 
Plaintiff claimed as appointee bf all the effects of 
 Mizabeth Dodd; and it was argued. that any claim 
by the members of the club was barred by the 
ſtatute of. limitations, 0 ſo the macey ſunk i 
ber eſtate. n a LY. 


„ * 


But the Court held deadly that his money was 
not a part of her eſtate, and ſhould therefore be re- 
tained by her executors, ſubject to the claim of the 

Np members of the club. | <> 


Nell, SHOLBRED v. MACMASTER, and Others, 
as Kanter 5 N TS 


Werder in. ur defendants, four brothers; were joint owners 


as of a veſſel, one reſiding in England, the other 


| * obtained three in America; the one in England inſured ' with 
Ceo plaintiffs; the veſſel, was captured by a Frend 


the anſwer Tt 


01 one vefend- frigate in America, and although not condemned 


ant who reſides 
abroad, the b 
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3 courts china was a and n 1 d not. 
order of the French conſul reſiding. the. At the bring the mo 


ney Hon Court, 


ale ſhe was bouglit in for the ee by the n 


cial circuùm- 


ek 


5 captain, at a very ſmall price. The defendants ganges. 
fi here having inſtituted a ſuit at Jaw-to recover from 

4k the inſurers as for a.total loſs, chey filed this bill 

he for an injunction. The defendant in England hav- 

" ing anſwered fully, the plaintiffs moved for and 

0 


obtained an injunction, till the anſwers of the other 
three defendants ſnould come i: on n the. uſual 4 


N- Javits of merits. „„ Te s as 
he | 's — 9 8 a 8 1 
of E and Ky 990 now ved: inp the plaintiffs 2 


ight be ordered to pay into Court the amount of 
the demand at law, on affidavit that ſome of them 
were in inſolvent circumſtances, and relied on the 
paſe of Peters v. Erving and another, before Lord 
Eburlow*, in which two co-obligees,'-the one re- 
ding here, the other in America, brought an 
action here on the bond; a bill was filed for an 
injunction, and, after anſwer of the defendant here, 
and an injunction obtained till the coming in of the 
nſwer of the one in America, it was moved to have 
the money brought into Court, and Lou Thurlow 
granted the motion. 455459 


1 


$ 
% 
— 


Burton and Steele on the other fide. | : 8 
Macpoxarp, Chief ee be granting wha 
preſent motion would materially affect and change 
the practice of the Court, The plaintiff here is 
egular, and has obtained the injunction in the or- 


ers 
jer 
ith 
71, 
ed 
by 


See this caſe, as to another point, 3 Bro. R. 54. 
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er * 
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5 y inner, „ 
— the — the & Coutts ſarkgzed tin tne cow. 


5. in of the anſwer. If indeed the plaintiff, after 


the anſwer's coming in, requeſts ſurther indulgence? 
ve oan only grant it-ſubjeR to ſuch condhtiens at 


"wat put the defendant out of danger, by paytrent of 
the money into Court. There is no general rule, 
that where one of the defendants reſides abroad; the 
plaintiff, defiring an injunction till the coming if 
of his anſwer, muſt pay The money into Court 
and although it may be an inconveniente to the 
other defendants who have anſwered, Jet that is no 


fufficient reaſon why the plaintiff who is regular 


mould be pot in à worſe ſituation by that circuit. 


ſtance, As to the caſe of Perers v. Erving, unlely 
we were more aceurately informed of the circum⸗ 
ſtances upon Which it was grounded, we eannet af 
vpon it, as the general rule is FROGS bo 

Hart, ales elt n that caſe there appear 
from the circumſtances, to be” a great probability 


that if the money was not paid in then, it nev& 


would; and beſides, the defendant who had an 
ſwered, took upon himſelf to know every circum- 


ſtance of the tranſaction, and negatived the whole 
equity of the bill; ſo that, unleſs he was perjured, 


the anſwer of the other defendant could be of * 
uſe to the PROT | 


| Nothing was taken by the motion. 
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although, being a poor man, no commiſſion of! we the 
nacy had been taken out, light anſwer by guar- 1 


dian. A doubt aroſe w | e 
ought not to be ne SER: 

| emicus curie, ſaying 1 E 
the Court of Chancery, t 5 


we Ke „ Derne, , 
T.. defendant, receiver- general of the land- tax whe « l. 
for Berkſbire, having become indebted to the nor Gy + mk 
crown in a large ſum, an extent iſſued againſt him id the — 
on his bond to the crow; upon which the ſheriff an is en-. 


levied the faid debt with his own poundage, an — — "oY 


| all the coſts, and alſo an allowance made to him — . 
by the Deputy Remembrancer for his trouble, over mn. ©. =. 


2 « $ v , ; 4 
: : 6 1 i 3 % . 


and above his pound ge. 


The Attorney General moved to confirm the re= - © 
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Haywoed and Abbot took exceptions to it, and — 
contended that theſe allowances ought not to be _— 


of nM . made, 3 
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the crown. It cannot. 
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-pay for extra 
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he 2 eta of the debt bere beipg ſecuf 
d, makes no ae, the bond, does 
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ſame opinian,.. 
debt to the cg 
be levied; but 
an plserigtz und i is e 
bond, out of which all coſts, 
expences are to be taken, By renting 
fund, the crown has entitled itſelf 
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0 Ae prepofiterum | 
de manerii qui pro tem 
« monium, &c.” The 
| manor by a grant 1547s and the 
| to another perſon in 7 Ed. VI. 1553; 
| continued ſeparate ever ſince. Kiog H. 
not patron at the time of anting 
The twenty ſhillings had always been paid and re- 
ceived till the grant of the manor in 7 Ed. VI. but 


never afterwards; and no tithe in kind ever 
within memory been paid for the e $471 


Burton and Graham, for the defendant; 
ed that king Ed. I. had ned Oe h 
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| I preſumption from long acquieſcence v al 
' lowed to ſupport 4 compoſition real, à paymen 
too rank for à modus, would be vol nce of 

compoſition: but in on V. Appleton, at der. 
jeants Inn, 22d Fe 77, where, on 4 compo- 
ſition real being ſet up, all. e evidence went to 
prove a modus, it was rejected by this Court as 
not leading to a preſumption of any acl val. agree- . 
ment within time of memory. 80 Smith « v. God-_ 
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1 N king, . in — . the eg the: bo 
1 had loſt b the incloſure. of the park about ten 
Pear before. ' And it is material that the ſubſe-: 
_ quent grants and conveyances of the manor, rake 


a4 no notice of this as a charge upon it; and there 
was no payment of the twenty ſhillings after. 


5 ear 1547, when the park went into other hands. 
= |. This is a queſtion of mere law, and therefore the 
* Court ought not to direct an iſſue, as the general 
ininisclination of juries to decide againſt the claim 
5 of NN would not leave the plaintiff a fair prof 
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3 7 "00 Serjeants Inn e Chief Baron, This day delivered | 
x th 1 3 the opinion of the Court. After ſtating the caſe— 1 


"4 Eo els 1793. ob | 8 „ £01 
3 _ ; | 6 plaintiff, the rector of the pariſh, reſts . 
998 upon his common- law right of tithes, and , 


onus Of rovir being pate to 
| chat right, i is thrown 9% 5 the defendant. To © 

compoſition real, he has not been able 
| ro produce the deeds; executed by the parties at 
the time, but has ſhewn evidence from which. it 
may be inferred that ſuch deeds did once exiſt. 
The grant from Ed. III. is not now extant, but 
is proved to have exiſted from the letters patent 
of E. VIII. It is alſo proved, that that grant 
vas followed by acts of parliament, and by writs 
out of this court, to pay up the arrearages to the 


rector. The ſtoppage of payments after 1547, is 


the monaſtery, the king in their right became en- 
titled to the penſion of twenty-four ſhillings yearly, 


count where the balance was againſt him. Then 
the queſtion is, whether there is here ſufficient 
evidence for the court to preſume that a compo- 


ſition for the tithes in queſtion took place upon 
| a * and 3 foundation. 5 


the compoſition to have been then advantageous 
to him. It was an application by a ſimple indi- 
vidual for mere juſtice againſt the crown, and we 


cation, without fully proving the right. 
here then two of the neceſſary Parties to a com- 
poſition real. . 


ET. is alſo highly probable that the king either 
| Was patron at the time, or took upon himſelf to 
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The production of the deeds by which all tl 
ties conſented, is not neceſſarj In the caſe 
crown itſelf, letters patent have ol n been pr Pre 
from length of time. Cowp. 109. So, in Bes 
Beard, 12 Co. 4, a grant of the King was phe 
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an order to ſupport an ancient impropriation; 
Lord Elleſmere, admitting the objections ro the a 
parent title, yet held that after long poſſeſſion the 


le ſhould be preſumed. So very unwilling” wit 
that great Judge quieta movere. So the cafe! 
Grimes v. Smith, 12 Co. 4. in eſtabliſhing an en- 
dowment of a vicarage. Common recoveries Wt; 


often ſupported, though the right of the tenal 
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But by whomſoever the conſent of the ordinary | | 
had been given, we are now bound, after ſo long a 
time, to preſume omnia ſulemniter eſſe acta, accord- oy 
ing to the deciſions I have already cited; and as 
| a legal foundation for this claim muſt have en 
proved in the application in the time of 
the granting the inſpeximus in that caſe i is an 
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| miſſion and ratification of it. : 


The rector here, ſtands in a 3 unfavourable 
point of view; he es heee to diſturb. the. quiet 
| of the pariſh, af ars by 
his predeceſſors, 284 of 33 years by himſelf, 4n the 
exemption now eſtabliſhed againſt him. e bill 
| muſt be diſmiſſed with coſs. 
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BY a decree in this cauſe, the Court 
the debt claimed, with coſts of ſuit; the pla 
tiff took out an attachment for the debt alone, 
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Simeon, contra, ſtated the reaſon of the a 


C 
ment to be, that the defendant was inſolvent and 
likely to abſcond before the coſts could be taxed. 2 


attachment 5 


— — 


By the Court, When a ſecond 


to take the opinion of the Court as to the propriety 
of ſplitting the demand; the ſmallneſs of the ſum | 


hitherto demanded is no ground of complaint®. 


* Vide poſt; at the Sittings after this Term, 


the Court of King's Bench againſt the 
| ori 3 juſtified under a fi 
the ſuit of one 7 againſt Lord Abingdon, di- 


1784, between bond; abs uk fiſt or, 
| Barbara Harvey of the ſecond; part, and ck of 
| the third part; by which, (after reciting that Lord 
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| Abingdon was indebted to B. Harvey | in 2 940. 65. 


| tered up in Michaelmas. Term 1982, and 
| was alſo indebted to certain other perſons enume- 
| rated in a ſchedule thereto annexed,) Lord An 
don (who was tenant ſor life, but not fo ſtated in 


| years, if Lord Abingdon ſhould fo long live, and B. 
1 | Harvey confirmed, the manſion - houſe at Ryeot, 
1 and pleaſpre-grounds, | 
cattle, and the dead ſtock, &c. to 


1 | ney, ficſt, to pay the expences of the truſt; ſe- 
| | condly, to Pays from time to time, to Lord Abmg- 
don, one moiety of the entire ſurplus, for his own uſe 
and benefit; and thirdly, to pay the other moiety to 
| B. Harvey and the other creditors mentioned in the 
| ſchedule, Eftwick took poſſeſſion of the whole, 
and received the rents and pfofirs,. with which he 
paid Lord Abingdon one moiety, &c. and Miſs Har- 
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out execution 
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an injunction, 
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3.96" e eme decided in a Colata 0 «£36 thers 
weer any fraud to vitiate the deed, the decigon of 
ige jury, and of the Qourt of Kivg' s Bench, wo 
baue been otherwiſe, After that deciſion, 
remains to be diſcoſed.. 
. this property, unleſs the execution has given it him, 
and the Court of King's Be s decid at 
- > bas not. If this property could nat be taken on 1 
5 execution at law, a I can i 
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S ay ah we as Gon 


2 rexfere to-alfiſt« legal execution, So ſtock,” whid 
= |.  eanpot be taken on a Feri facias, will not be tak 


ES by any proceſs of equity to aſſiſt the execution 
= . it was io held by Lord? en. in the ene, of * 


7 » 5 . where he Selene his opinion, that the note at ch 

_ end of Horn v. Horn, in Ambler, is not law, 4 

5 „ : | MacpowaLD, Chief Raron remember apply: | 
_ | ing, on behalf of the crown, to have the aſſiltance 7 
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ö tions in which an execution cannot reach; fi S 8 5 | 

d from the nature of the property, as ſtock in the 
the hands in which it 1 

t held the propei JJ. 
„for certain creditors and Lord Abingdon. If he 5 „ 
it had converted it, or ſuffered it to „ to any 
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Ts as I. inteſtate, in ſettling his affairs in Audis; dhe 
den cer. adminiſtratrix arreſted che plaintiff for the ſuppoſed 
ee This bill was for an injunction and 'ag- 
Ai n. count, and for a ge to examine a n 
— mude mA hs 0 W a D 
wy now 5 to * Court for the - 
fion on the common enn 


. | Pemberton © contra. 17575 . BIOL! 


1 Rirog, "Your bil Rates, the affain 

to have taken place in Jzdiaz your affidavit wpult 

. verify. that, and ſhew in what, manner this teſti- 

7 | mony is Material. We cannot put off a trial for 

5 tctmo years on the affidavit required. to delay it a 
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ee, Arkixs Clk. v. HATTON Bart. and Others, 


to ſettle the 


boundaries of a Long ſtanton, brought this bill principally for 
Nd ochre an account of tithes, and to have a commiſſion to 


A commiſſion * plaintiff, rector of St. Michael's pariſh in 


_mtAky bnd. 34 10 eronen . = 


ſettle vas boundaries: of the pit and the withe, ro tobe gre 4 
As to a farm of 900 acres of ſheep- walk, called e 
Bous. poyne's flock, the defendants ſer up 'a modus of 4 batties who 


forty mo in + ROW of the tithes of wool "and 3? 7 probably 


be concerned, 
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'To Aim this 1 the  plaincff offered i in A tener c. 


not be received 


, evidence, 
evidence a paper purporting to be a terrier of this 2 : 


pariſh, found in-the charter-cheſt of Trinity College from the proper 
in Cambridge, who were land- holders in the pit: 972 rs 


— or a — 


y from the 
Burton, for the Sa objected to this evi- pariſh regiſtry 
dence, as not coming from a quarter that could cn 
give it authenticity. The proper place is the * 


biſhop's regiſter office. e 


Rithards:—The original is Fr 10480 "EY 
| but as the regiſter has been inſpected and the origi- 
nal cannot be found, the copy becomes evidence. Tu, 
The college is intereſted to preſerve itz and it, is 2 
not therefore to be conlidered as in the hands of a 
4 ſtranger, but in a proper repoſitory. | 


Burton.— The proper repoſitory for the copy is 
the pariſh cheſt. 


The evidence was rejected *. 

VEN The 
* Mitten v.Fosre and Another, at — Summer 
Aſſizes 7945 coram Macbonald, Chief Baron. 


This was an iſſue directed, by a late inclofing act, to try who. 
ther the plaintiff's land was exempt from tithes when in the 
manurance of the proprietor ; the defendants, Mr. Foſter and 
——= one of the prebendaries of Litchfield, in right of his 
prebend, were ſoiled by moieties of the rectory. The plain- 
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1 1 than contented. than « as it OR ey not 8 a » 
=. a terrier, from not being found i in the.proper repolitory,. it was 
= merely to de treated as an old paper found among the muniments 
A of the prebendary, kept by the chapter a 4 UG of the 
ANN = * and therefore eridence againſt em. ee Ae FH, 


_. | "'Macvonaty, Chief Baron,—A: terrier 3 is an enn wel 
EW known in the law. By the canons it is directed that an inquit 

Wd ſhall be from time to time made of the temporal rights of the 
3 (cdllergyman in every pariſh, and returned into the regiſtry of the 
Wo. biſhop, the proper guardian of thoſe rights, for bis information. 
LF That return is called a terrier, and has authenticity from being 
3 found in the proper place. Then this paper, purporting to be 
MW | - an inſtrument taken notice of in the Jaw, muſt ſtand or fall ac- 
WC FIR cording as it has the requiſites of ſuch inſtruments to render it 

RE | authentic. This has not; and therefore cannot be received i in 
any other Hen: it is a er, or nan. ä 
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-" Ar e ee de Ste whe wobih En. 
| plaintiff: ſhewed, that there are two pariſhes in * . 
| Long ſtanton, St. Michael's and All Saints; of the 1 
former the plaintiff. is rector, of the latter the Hot. | 
ton family are impropriators,. another defendant 
vicar, and the Hatton family and other defendants 
are land-holders in both pariſhes. © The two pa- 
riſhes were fo mixed and confuſed in their bound. 
aries, as not to be diſtinguiſhable; and this confa-” 
ſion had probably been increaſed by the circum. 
ſtance of ſeveral rectors of St. Michael's, the plain 
tiff 's predeceſſors, having leaſed their glebe and 
[tithes to the Hatton family, who had not kep them 
quite diſtinct from their own property; but the de- 
fendants Sir Ti homas Hatton and Lady Hatton apf 2 
ed to have done every thing in their power to rectify . OY 
[this impropriety, and to have given up either the nl 
original poſſeſſions of the rectory of St. Michpel's, © 
or an equivalent in every particular. The . 185 5 5 
agreed that throughout all the lands that lie con- 55 3 


* 2 


wh 


fuſedly, the mode of tithing each parcel was known 3 - 7." 
and fixed by cuſtom, although in many parts tithes ' 
were taken by each rector from land which to al! 1 
other N was conſidered as lying i in the emer nl 

The Court expreſſing a. doubt whether a com- 5 ie : I 
miſſion to ſettle the boundaries could with pro- W 
| Priety be dite . ,,. Ton 5 


VET | gence: of the Hatton family; who ought to ha 
1 kept the boundaries diſtinct, and by the negligenctz 


at law can do him juſtice except for the particu. 


only aſcertain whether the particular cloſe men: 


A principal, ground of the application alſo, is the 
total want of evidence of our right arifing from 


tp be otherwiſe by the defendants, we ſhould. have, 


Equity to grant an iſſue to try whether the ſpot, 
epnteſted. is, within the, pariſh, or not. But it would 


the ſvbject.of an iſſue ; and yet, when, both parties 


ſettled, A Court of e cannot N tin 
relief. 8 | 


plicity, a ä it is a, POPE and more expedi- 


bees and ze, far We Ned 1 
pes that. it was neceſſary to grant. A comme 
ſion to reach the juſtice of the caſe ; by the neg · 


” Ina 


of the pariſh, whoſe duty it is by perambulations 
from time to time to avoid all, confuſion, the rights 
of. the plaintiff. are become. confuſed, No proceſs 
lar ſpot of ground for which each action may ba 
brought; ſo the ordinary remedy of an iſſue can 


tjoned in the iſſue belongs to the plaintiff or nt; 


the confuſion; introduced. by the negligence, of the 
defendants, It is therefore neceſſary, that a further 
remedy be applied. If we had proved the land 
to be clearly within our pariſh, although aſſerted 


had à decree, ſo if. there had been a difference of 


teſtimony as, to the locality, of any particular piece 
of ground, it is the common practice of a Court of: 


he abſurd to ſay, that each diſputed caſe may be 


admit that the whole bounds are confuſed, andiit 
is the intereſt and the right of each to have them 


A commiſſion is granted i in equity to fave m 


ä tious 


f 


tous TOE of ſetting the boundaries dal ary '6iber; | 


rights, as to any other purpoſes, or 7 5 any ; 
other parties, than an iſſue would be. No objec- 


| ing a commiſſion more than N an iſſue. De 


- 


It 'is ba cb for the defendants to 
have à commiſſion; for they ſet up 2 modus to 
cover their lands in this pariſh, and it is eſſentially, 
neceſſary, to eſtabliſhing a modus, that the land 
covered by it ſhall be clearly diſtinguiſbed, which 5 

it cannot be till aſcertdined by a dame 


* N 3 . . 8 


| 1 In che 3 of Allott \ v. Wi . 1779. 2 com- 

| miſſion was granted to aſcertain the bounds of the 
pariſn where confuſion had taken place; that in- 

5 | deed was by conſent, but it ſnews that Courts of 
Equity conſider themſelves to have this power 
where neceſſary; for if they had not this juriſdic- 
| | tion, they would not exerciſe 1 it even by conſent. 


- 


| Although the patron of Sy. Mi chazl's and the 
| pariſhioners are diſtantly intereſted, and not before. 5 
the Court, yet that objection would equally hold 

againſt commiſſions to ſetile the boundaries of ma- 
nors, which are frequently granted at the ſuit. of 
the lords, without making the tenants parties; yet 8 
they are intereſted in reſpect_ of the waſtes and. 
commons and other privileges. | 

Penryn, Baron.—In Webb v. Comeri e, ol A 3 
Northington refuſed a commiſſion to ſettle che bound- 
aries of a manor, 


See u, ett det d Bro, R. 4¹· 
ns Tnoursox, 


* * 
. ry . 


4 p 


and ir is not more concluſive in eſtabliſhing the 5 


tion therefore as to parties can avail againſt grant To 
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mos awica 


ble Ws © © Jones of, 499. 


Ned to eg 


be boun 
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'S ESE 2. ö ourt ref ſed to : Jarle. 
85 | el in a manor; a 


cholds and . 


TENN ouſe of rds reverſed their decree, and a con 
Burton and Simeon, for the defendants, contende 
A that a commiſſion ought not to ive, | 

©  _.. . miiffion,' or an iffue, may be gran 0 1 
WWW - = ſettle ſome right claimed againſt common-law, 
J cuſtomary mode of paying tithes; but if it 


— wee uledratrya right to tithes or glebe, it woul 
a + to vſurp: the office of the Courts of Law, _ 


| 5 5 e plaintiff would not be entitle to at 
3 without ar leaſt raifing* a "doubt of ſome ell 


* 


. 


* - glebe, or portion of tithes,” being withheld; b 
7s 2 : 5 ere” he cannot point out any ſpot now in the abi 


8. 


5 


1 bpof any other perſon which properly belongs to his | 
5 Þ  reftory ; nor can he ſhew that, upon the whole, 
A | formerly had more than he has . 
3 The commiſſion could be of little or no rei ; 
for even if it were fopnd that ſome of the land now: 


en. by « certaln-and known divi 0 
rech would continue to take 
in the other 


2 TE 
nd 9 "with. wing more. pant oh 
enjoys conſiderable. tithes in 


pariſh by immemorial cuſtom in the vill 


* 


3 


7 


ing a 2 =o cighs-« 
as was ſettled in the 
Vide ante, page 


* * 


** , 1 , K. * 


5g now 5 1 8 a 
id. 239. Metcalfe v. Beckwith, 2 

Temp. King, 60, 61. St. 
Ko 's, 1 Bro. 41. and Webb v. 
Biſhop of Ely v. Kenrick; Bunb. 
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In the caſe 3 Bro. P. C. the confuſion was frau- 
; haleatly created to deprive the lord of his fines on 
zdmiſſion, Allott v. Willinſan was by conſent, and 
after the quantity of the land had been aſcertained 
by an. ne „ e El 


Grabam, in reply. The rule as to parties, laid 
down in Carr v. Henton, applies only to the caſe of 


e Fee the caſe, upon the trial of the iſſue, 7 Bro. P. C. 518. 


+ 1 l „ 


a diſpute 


5 « _ * - „ 7 
- " * 
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becks 40 eftablift> the right; Mee te ae 
be a party: for the view: may be unable afont to 
ſtandk the conteft, an@ the patron i is intereſted | in tile 
ſuit immediately, Here the eommtiſfion is prayed 
only collaterally; the rector ſeeks tithes of certiit 
hands; the' defence is, that they are in the otlier 
pariſn. This point alſb- occurred in rhe caſe df 
Allott v. Millu In. ſettling rhe original diſpute 
between theſe. two claimants of tithes, an iſſue was 
ditected to try wherher- Wilkinſon then had the ſame 
quantity of glebe land which he was entitle@' to. 
Then Tyinity College came in and claimed agaibft 
both. 100 acres of glebe land, and a moiety of the 
rectories of two out oſ the three pariſpes now con 
ſolidated; a commiſſion iſſued to aſcertain the an- 
cient eh the commiſſtoners returned the evi 
denet inſtead of the fhctʒ and the return was fit 
aſide: a Mr. Nelſon then lodged a claim to another 
ſhare of the tithes, and iti was not till after "ſetting 
aſide therfirſt commiſſion; that the crown, as patron 
of the vicar, was mad a partys This-was by con- 
ſient: of the parties bur the preſent atgument would 
go the length of ſayingꝭ tliat thoſe parties eould no 
met, and that the Court _ no Jer 47 


- Thecaſes Ges ogaiift'vs Wee ig gone upofi f | 
propriety · of trying” the right at ler Here ite 
caſ&-ſtates a total want of evidenct upon the ſyb- 
ject, which makes it impoſſible for us to eſtablil 
our right at law; and as the confuſion has ariſen 
through the negligenee of the- defendants; we 

entitled to this. as the _ a. 


them. 


© nts. 1 þ, 5 * 0 $ 2 4 2 . . - o # # * ad 
SIT aid d: oft bo H „ non Slee carl 


Mace 


Macnonayny. | 
calls upon the Court to grant a commiſſion to aſs 


certain the bounds of the pariſh, upon the preſump- 


is indeed a prima facie, inference, but by no. means, 


mote conſequential advantage. It is, a, juriſdiction 
which the Courts of Equity have always been very 


great doubts as to the deciſion of the Mayor of 'York 
Pilkington, and concurred in Lord. Hardwick's, 

firlt opinion upon that caſe. I was in the caſe i 

of St. Luke's v. St. Leonard's, of which the note in, 


brought by the pariſh, of $7. Luke's to avoid; confus, 


to fix their boundaries for that purpoſe: a number 
of houſes had been, built upon land formerly waſte, 


and it was doubtful, to which pariſh each part = 
the waſte belonged, Lord Thurlow, refuſed, to inter- 


fere, and obſerved, that. the greateſt inconvenience: 


pniſſioners, any other parties, on a different graund; 
miſſion ; theſe; other commiſſioners might make a. 
ferences, endleſs confuſion would be created. 

pariſhes conſolidated for every other purpoſe except 


tithes, 10 that no other. perſon. could have an in- 
tereſt 


_ ? * Ban- The « plaintiff here 


tion that all the land which ſhould be found within 8 
thoſe boundaries would be titheable to him. Than 


Brown is by no means full; it was upon a bill, 


ſion in making their rates, aud prayed a commiſſion, 7 


The. caſe, of: Allott v. Wilkinſon, was the caſe/ of 


concluſive; and there is no inſtance of che Court 
ever granting a commiſſion in order to attain a re 


cautious of exerciſing. In the caſe of St. Lues 
Old greet v. St. Leonard's, Lord Thurlow expreſſed 


* 


ight ariſe from doing ſo; for if that commilſſian; 
ere granted, and the bounds ſex, out by the come, 


of diſpute, might egually well claim another com- 


different return, and ſq, in place of ſettling dif- 


(PIE 


NY ea N 


Were before the Court. * 
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e LE - The caſe in 3 Bro. 
F Ts is not in point; ; there it was as Tk 
2? bs * his one deſcription had been confuſed" among t 
N "dirs, and it appeared that that confuſion was in” 
troduced with a fraudulent view, Here there! 18 ti 
proof of the manner bf tithiog being wrong, al 

though ſome confuſion has ariſen by the negligett 


CO ER of both r in not keeping their 9.173 diſtinct. 
WEE OT ib Whether the bounds' of the pariſh eee 
ZW the manner of tithing, is not determined; it rather 
—- appears indeed that in ſome places tithes have been 
JJ -| © FO each rector in the pariſh of the other; but 


„cf may well be, by each having a right to por. 
e tions of tithes there. The parcels of land upon 
VPbͤhich it has taken place may have been glebe land, 
Ws 1-0 may have been detached pieces belonging d 
W . proprietors of farms in the other pariſh, who would 
* naturally deſire to have, the whole titheable to the 
ſame rector; and the reciprocity of theſe cuſtomary 

AE rights to tithes, * makes it extremely probable” chat 

= 1 ſome agreement for that purpoſe has formerly raken 
Ei place, and that the cuſtom is well founded. How: 
SW ee.uver, if the plaintiff chooſes, he is entitled to af 
| iſſue to try the right of the defendants to tithes in 
td tzhßoſe parcels of Sr. Michael's pariſf. The Will 
. mämuuſt be diſmiſſed with coſts, ſo far as relates ro the 


I 


ns ” commiſſion to ſet out the boundaries. 


* 


WW 
4 


A commiſſion is alſo prayed to ſet out the 
ÿ ß land. It appears that the plaintiff has a full 0 
lent for every piece of Slebe that ever bel 


SE 1 
of a. commiſſion 2: if they are known, and any par f £ | | | I 5 . El 


1 „ th . that i 1 X 
dee are-onknown; he has already 


not delivered up to him, his remedy is at com- 4 
mon law: he. has made no caſe for our ane . 
ference. ' As to a g Feen Bit; muſt be * : v2 3 
ilſed with: colts. . e rat Be 3 


ATKYNS v. is Wiener De Brooks | 4 
2 Others. eee 


3 


nls was a bill filed by the: ſame plaintiff e The Court vin 


others of his pariſhioners; and as it alſo prayed 3 
modus on the 


commiſſion to aſcertain the boundaries of the . 
dariſn, for the ſame purpoſe, and upon ſimilar , 

grounds to thoſe in the other caſe, they were both Whether notice G FX 
zeard before the Court gave their deciſion in either. . — 3 
heir Lordſhips this day decreed the bill in this n — 
aſe alſo, ſo far as related to oy nee ro > be be , 
miſſed with coſts. e e Ls 0, 8 5 


[1 


The denen Lord, Willoughby and his tenant 


poodcheap, ſet. up an immemorial payment, due and © 

ayable by the owners or occupiers of thoſe lands, by _ e 
vay of modus or compoſition for the ſmall tithes 3 
df their land; it conſiſted of 340 acres, and was. LE. e 


Lated to be an ancient farm ſettled by a parlia- 

entary entail on the family of Lord Willoughby in ED 
he 37 H. VIII. Fo evidence was produced of ary 1 
actual 


= 
"Wh 
88 
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- whereas the claim of exemption {et up, being againk 
common right, muſt be u. ee dener 


The elbe of the Pepe, 


© backe 45 Cen! be traced, was clearly proved.” 9 
ns Hatton, leſſee of the rectory; under the/platntif 


had received this compoſition; The plaintiff kit 


© ſelf never did, nor did Goodcheap,' the occupier of 
the farm, ever pay it, having come intt Poſſethion 
but a few months before the bill was filed. He in- 


fiſted on the payment, as being at leaſt good as an 


annual compoſition, to determine ene no notie 


* been * e 6 Ta 
71 | 


Grabam and Richards, for the 0 tiff, con tendel 


that this modus was not ſet forth with füfftiel 


certainty: it was pleaded as a Modus or compoſition; 


The payment is ſaid to de doe from bee b WI. 
or occupiers. This leaves the clergyman uncerrait 
to whom he ſhall reſort for the tecompenee he i 
to receive for his tithes ; each may ſhift it off upot 
the other. As a modus, this payment is rank. b 
the ſurvey in Domeſday, it appears that the rw 
pariſhes, which conſiſt of about 2000 acres, wen 
then valued at 81. This defence ſet up, ſuppoſe, 
that within 116 years afterwards, at the time 
memory, the ſmall tithes of 340 of thoſe ac! 
were valued at 41, Of theſe, the greateſt portion 
211 acres, are arable land in the common field 
where hardly any ſmall tithes could ariſe; the othe 
129 acres are ſtated to be meadow and paſture land 
And it muſt be maintained that, after deducting il 
hay - tithe, the other tithes ariſing from thoſe 129 


| 
. 
* 
* 
9 


acres, were: 3 For. a the; cine „ 

memory at 4 l. That would be nearly a fait hαονjm. 
poſition now; but on a moderate calculation, the 
value of Maney; was then eight times as much as it 
is now; ſo that it is . to OI e 
at n. Ae dec ee abe dpd 


4 


It che 3 by Eves : ing . aa — 
ſoppoſed. to have been a fair compoſition before the 
time of memory, the Court will over- rule the 


v. Smith, 2 Vez. 514. Biſhop v. * 
2 Bro. k. e Ei v. 1 3 A 7 


T be PIES, of the tenant to home this confided 
as an annual compoſition, totally fails; for it. appears 
| hat Goodcheap never paid this compoſition; fo that 
it is not a perſonal contract with him. Andit can-: 
not be conſidered as running with the land, fur his 
landlord, Lord COIs does. not . Hinds er 
uin. . 


The plaintiff never ee this „ 


of his own leſſee, can have no effect to bind him, 
or to wakes notice neceſſary. DE Re are u ae 


PR the . | as- his nb a 


ſet up an adverſe title, a modus, and have there- 
fore, agreed to conſider themſelves as not holdings 


* without ſending it to a trial at law, -Chap- 


: 


and therefore any agreements of his predeceſſors, or 


dy. annual agreement under the rector. Notice is , 
held neceſſary, by analogy to the caſe of landlord 
and tenant from year to year; and there ſetting up 


1 


— 


ie 2 LN 


* 


ON Be without ſending it to a j 

3 = | modus has: + beep. . up 

A which is 

8 7 ſheep 6r ah 
ES TE 2 or W a aer ſhould. ever have. on the 
WEE oy 1 But a farm modus is not ſo daſily com 
—: PREY 3 the difference of cultivation u 


throw more or leſs of the produce into the ſmall 
© SN ithes at different times; a landlord; wiſhing: 
W prove, may have give 25 

EE. value ora pious owner may have choſen to ſettle 
RT RI conſiderable annuity out of his land N 


2 —_ 


3 25 In Chapman . v. e this diſti 


8 taken, 1 ord Hardwicke. So in Edge v. Opt 
T em 592, cited: in | Bunb. 301, 4 mode 
e "RU: for n farm of the value of 801. a- 
3 | —. Baan A EE 


. 5 LIE The defendant Geodcheap is enticl, 
DE OT dt is compoſition, being a running contr 


y the rectors, continued after the plaintiff became 
rector, and paid to his leſſee. That [notice wa 
Dn. een etermine als PR ans the mos 


Sy der v. Tir, 1782, and Biy 
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| ts 10 eee be e uſd; was, ; £5 
where an actual agreement had been entered into 
between the elergyman and the pariſhioners, _ : 
hey inſiſted on it as a compoſition during the in- "+. 
umbency. The Court held. otherwiſe, that it | 7 
was only good from year to year, but that notice 
was neceſſary to diſfolve it; for that was not a de- 
nal of the clergyman's right; it was not an ad- 
verſe claim, but a TONS: under vie We. A Oe 
erm. 


; ; . : 


| Macnonauay Chief 3 believe tl tbe _ ED. 

jon of notice in that caſe originated with Lord 
Mansrulp in the Houſe of Lords; it had not 8 
been taken notice of 1 in this "OO? nor in 5 


1 


6 cc. 
— 


5 | ent there. | 

0 e the caſe of Biſhop v. Chicheſter, the „ 
a rector, by giving an irregular notice, admitted = 
$ „„ 


he neceſſity of a notice; and probably there had 
been ſome agreement between them, or an /accept- 
ance of the payment, which ſuppoſed an agree- 


, ent; it is expreſsly founded on the Kenfingron 4 
raſe, Lord Thurlow declaring that he decided con- „ 
trary to what he ſhould have conceived to be the | = 

K law, as being unable to diſtinguiſh it from that | 


caſe, and bound. by ir. Then if, in fact, the caſe of 
Biſbop v. Chicheſter was not diſtinguiſhable from 
the Keny/ington caſe, it has not carried the rule be- 
yond it, and is to be conſidered merely as a con- 
firmation of it; if it was diſtinguiſhable, then the 


: reaſon of the deciſion fails, and it is to be conſi- 
dered as a miſapplication of the old rule; nor as- 
the adoption of a new. The preſent clearly is diſ- 

| Eb DD tinguiſhable 
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admitted, 5 no modus can ever be ſet aſide on 'thi 
ground; for it is impoſſible to define how far iht 
benevolence of the former proprietors may haue led 
them in granting beneficial contracts to the-elet 

The caſes relied upon do not eftabliſh-any thing 
| Hike: the diſtinction contended for between fam 
moduſes and others. The caſe of Chapman v. E 
went on the peculiar ſituation of Romney M 


where the proſpect of great improvement by drain- 


ing might lead the proprietor to agree for mon 
than the exiſting value. In age v. Oglander «the 
modus was ſo large that the vicar probably agreed 
"to take it as the full value of the tithes, and the 
- decree muſt then have been by conſent, * as in 
Bates caſe, cited 2 Vez. 51 3. „ 


* * 


MacponaLD, Chief r the modus ſet 
vp in this caſe ſeveral objections have been taken 
Firſt, it has been argued, that it is not laid witk 
ſufficient certainty to found a decree; and if thi 
were a bill to eſtabliſh theſe moduſes, that migbt 
be the caſe; but in an anſwer, ſuch ſtrictneſs is not! 
requiſite ; ; if it appears that there is a good defence, 
that is ſufficient. The ſecond objection is the ranks; 
neſs of the modus, and the Court is deen on that 
ground, to over- rule the defence. But it has 
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3 ob Main: alas a" ver r 7 TR iter 
ence ſubſiſts between a farm · payment and one for 
a particular ſpecies of produce. In the former many 
reaſons may have prevented the tithes from . 
agreed for at their proper price. The owner may | 
have meant a bounty to the clergyman; or he may 
have wiſhed to pay for an exemption ſrom tithes 
for the ſake of improvements. Beſides, it is hardly _ 
poſſible to aſcertain: the comparative value of the 
land, or of the produce, ig former times; and the 


ourt ſhould: not be nice in judging. of the valve 


bable circumſtances, the modus may have been a 
real agreement between the parties before time of 


Extremely cautious in deciding ſuch a queſtion 
without the intervention of à jury, if the leaſt 


abr ariſe as to the fact of rankneſs. Edge v. Og- 


ads . v. Smith, Pole v. Gardiner, 1 Bro. 
P. C. 214 *. Under theſe circumſtances, the Court 
will not decree for the plainciff, againſt the modus 
ler up; but if the rector e an * undoubr- | 

edly he muſt have 1 Ie: 1655 


. see 8. 0. 9Vin.1 18, pl a 284. Ca. Abr. 734+ pl ry 
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br the goodneſs of the bargain, where, dy any pro- | 


memory. More eſpecially ought the Court to be 
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| When's dur. Fon bin Was 1 50 3 


' count of tithes Pjfiate rectors of the pariſh of Garway,. for -an 
dean onewho 2 count, of tithes. growing on the lands in the poſs 
his own and the ſeſſion of the defendant there, and of tithes or com- 


other tithes in 


the pariſh, and poſitions for: tithes: received by the defendant. from 
whole queſ- 


den in the the other tenants. in the . pariſh, as leſſee of the 
5 e tithes under the plaintiffs, the Berti. The wnols 
of the leaſe, of the defendant had been for many pears leſſer of 


and of the no- 
tice given to theſe tithes fr om: year to year, and on his death the 


this Cour win defendant fucceeded him in the poſſefſion-thereok; 


not proceed till and continued tenant till the year 1789, when the 


thoſe points are 


ſettled at law. plaintiff Bouſben obtained a leaſe of the tithes from 
the Berkleys, for twenty-one years. Bouſper, on his 


becoming tenant,” gave the defendant a notice 


dated the 25th March 1789, to deliver up the poſ- 
ſeſſion of the tithes „ at the end of the preſent 

« year.” Morgan held the tithes from Lady. dap u 
- Lady-day. After this notice, the defendant came, 
with the other farmers, to a meeting called by 
Bouſber to ſettle compoſitions for tithes ;. he ther 
| heard him agree with the other farmers for their 


tithes, made no objection, and offered a compel 


tion for his wy, which was 5 rejected. 


Plumer, Fonds; and Lan for theaplaintie 1n: 
ſiſted that the leaſe to the defendant, being by 
parol, conveyed' nothing, even in the tithes of his 
own lands, Cro. Jac. 137. and the other caſes cited: 


in 3 Bac. Abr. 337, 338. ; but much leſs, as to the 


tithes of the other lands, ibid.; as to which, the 
8 3 | general 


2 W „ „ . T9 


a In << oo 


a co» AX K „ ame? My wok 


i JS. 


. bis. W cee mn. F 


1 1 - 
= 


| gener? teins dai in Bacon i is this: 2 * Mike 

« all the books agree, that if 4 perſon Teaſe his 
5 « tithes; even for a year,” to 4 ſtranger, it muft be 
„. in writing, andi if ir be not, it wil be abfolutely 
ie yold ;“ and as the fent is entire, if the leaſe is 
bad in part, it muſt be bad in 76. Even if he — 
2 good leaſe from year to year, it is determined. 
The notice is perhaps bad, but the irregularity is 
i | waived by the acquiefcenee of the defendant, in 
treating for a new compoſition,” and hearing the 
agreements of the other tenants without making 
b 


any odjection; for by ſuck conduct he has led bot 
0 the plaintiff and the tenants to make agreements on 
, the faith of his leaſe being diffolved, and has alſo 


prevented the plaintiff from giving a freſn notice, Lo 
which he might have done if the firſt notice had be 


. | not been W accepted. | 


Burks and Jobnſon, contra, —The bin 50 8 
| ſtared a notice to quit at the end of the then cur- 
rent year, thereby admits the deferidant to have 
been a tenant, and to have required notice; the 
validity of the demiſe is not therefore in iſſue, and 
| cannot be queſtioned: but a parol agreement for a 
| compoſition for the lands i in the defendants occupa- 
tion is good by every day's experience. * to the 
other tithes, the concluſion drawn in 3 Bac: Abr. 
339. from all the caſes is, that the point is unſettled; 
and it may be good as between the parties to the 
agreement, although bad as againſt the tenants, by 
| Its paſſing no intereſt. If the notice is bad in pare, 
it is bad! in the whole Bunb, 15. 


9 3 | The 


3 5 3 805 Tbe notice is not. I 4 reement or. 
3 he would be a virtual ſurrender of the old, . A 
Fo © | -_ treaty for it is not; and a8 the plaintiff had mani. 
© _, - felted a deſign to determine the: leaſe, it was neu- 
5 TY ral for the Gefendancte ant! for-a. en A] 
EEG "0 the former ſhould ahi OM a 
ʒ—: 1 that it t was then ended. oxy 285 TOS: 
. 23 | 8 2 | py 9 1 8 "$I 6 5 „„ ne ; N 
Here "he only diſpute i is as to "title, bebe 
8 to be eſtabliſhed before the account can be enten 
. and on a diſputed title, eſpecially between 


. laymen, the proper tribuna}/ is a Court ol 
oo ee OH againſt a poſſeſſion for forty years, under 
1 title as tenant, Equity will r not t interfere in the 
. collateral N of an LPR. ef eee N 


* % 4. 93 9 F ; os” 7 AE. Fee 
8 
t 


- "Was - 4 * a 


= 85 Fuer, in reply. —The bill is Wd 2 account 
3 which is the proper Juriſdiftion of a Court: af 
EE Equity. The matter of title is introduced bythe 
* defendant' s anſwer, and is not ſubſtantiated. . The 
A defendant, by ſetting up a fiitious claim of, tithe, 
„ | | Cannot defeat the plaintiff of his ſuit. „ 


2 1 

8 72 1 * * RE” . 
2 7 Eg '5g 
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RE: - ds, „ Chief Bog e Acer Rating n 
3 caſe).— The plaintiff inſiſts that the notice he hay 
| given, is.cither originally good, or that the defett. 
is cured. by the defendant's having waived the ire: 
gularity. Whether it be ſo or not, is a pure queſ 
tion at law, and not a proper foundation for a ſult 
in this Court. So the queſtion whether the-leaſe 
ittſelf was void or no, is a queſtion proper to bt 
| tried in a Court of Law. Theſe are the real quel. 
tions in the cauſe, and the account 9 is only 

„ conſer 
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ained. for 'a- — 4 pai for 
proceed at law, in the mean time, for the e . 
bliſhment of his title, as he ſhall be adviſed. 5 Is he pol 


Y21MwooD' moved that proceedings 
| ſtayed till the plaintiff, who, ſince filing the 3 
pill, was dee bankrupt, ſhould: give ſecurity” | 

for coſts. n 115 nn dn „ rt) ot aw OS - 
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i | over-· ruled on a 
| ante, p. 276,) the defendant put in a new plea, ground of form. 8 
| of the releaſe alone, to ſo much of the bill as ſought leaded the 5 1 


diſcovery of tranſactions prior to the agreement, Jim oe te OY 


and to the whole relief ſought ; accompanied by an — 2 — EA : | 


| anſwer denying the whole equity charged as to. the Ro 
manner of obtaining the agreement and releaſe.. 


I * 


TON DD4 Ful 


| + Bro former plea having been over ruled, (vide The plea was 2 


— ere of b the ee! in ee 
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g chis rule, cauſe » was this is da wenn by. 


Graham md Holl in, —_ d that the fg 
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5 th preſent plea was not inconliftent with the for. 


mer order, being leſs extenſive than the former 
plea. After plea over- ruled, a demurrer, even on 
the ſame grounds, has been admitted. Tweddell v. 


 Tweddell, Mitford, 191. And ſo in the caſe of the 


Ea \tndia. Gompory v. Campbell, 1 Vez. 246. a de. 
murrer was allowed after a plea over- ruled, upon 


the ground that the rule of not pleading twice ogly 
applies to dilatories, and though a demutrer ig 


dilatory, a plea. is not, being a bar to the relief 


with an anſwer to ſome parts of the bill; if the plex 
is over- ruled, and the exceptions to the anſwer, for 
not anſwering the things covered by the plea, are 


of courſe allowed, the order of the Court is, that 


the defendant anſwer as to thoſe points; and of 


courſe no further plea can be admitted, becauſe 


that would not be a compliance with the order; 


but here there was no anſwer at all, and therefore 
no ſuch order made. This is not a dilatory, but a 
| ſubſtantial defence, which the Court will regatd in 

their practice, and not allow its effect to be N 
an: " in form, | 


- 
3 
4 


Jobrpn, on the other ade. The aeticy is 00 
the regularity « of making this defence a ſecond time 


in this tape, if this plea i is taken off the file, the | 
defendant 


ſovight: In general caſes, a plea is accompanied; 


iefeadangin may inſiſt on the 3 i | 
| ee and thereſore no real hardſhip is throw : 3 
upon him by it; and this is the reaſon why double; Fe PRI 3 
pleas are not allowed in equity as at law; 3 . * 
417. ; for at law, unſels they f plead: each defence, e, * 8 ay 
hey loſe the benefit of it totally. Bur if it were TH 2 2 RE, 
allowed, to plead one plea aſter anocher it might 4 
s well extend to a third or à fourth; and this 
would, in effret, be pleading double, with the ad- 
ditional 1 of delay, from all the pes 
dot OP PO e g cles 
aw. Ft ee HARE, e 


* 2 2 18 my 
3 3 1 2 12 * 1 * 
* 3 * -, 2 


The best eg a 4 "I 0 e the ee 
o a fingle point; fo that the defendant may avoid 
he making unneceſſary diſcoveries, and the parties 
+ freed from the delay and expence of taking iſſne . 
dn all the averments in the bill; but if the defend- | 
ac could ſplit his anſwer into a number of con : 
ecutive pleas, the expence and delay would be = | 
rs increaſed inſtead of being diminifhed. be 


| The doctrine in Mitford is not Kipported by any 

aſes, but the principles and authorities are all the 

ther way. If a plea is over- ruled, you may move 

or a re-hearing, ar for leave t6 amend, on paying 

doſts, Pract, Reg. 283: ; but who would move for 

re- hearing, or amend, on payment of coſts, if it 

Is open to them to plead another plea? and it is, 

x preſsly ſaid, ibid. 284, if outtawry or other „ 
matter is pleaded, the defendant cannot plead ano- „ 
ner plea, but muſt anſwer. It is indeed ſaid in. | 
another place, p. 275, that only one plea to the j ju- 
iſdiction is allowed; from which it might be in- | 
ferred, that the rule of _ ſingly did not ex- 8 


tend 
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6 ee caſe there referred to, withoor 


b to! * n wats | riſdiction was "the 
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id limit the meinen e 
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Macnoxaro, C Chief Baron. The attempt which! 


WP given tiſe to the preſent motion, is of ſueh ; 
nature as muſt, if allowed, very materially affet 
the general practice of the Court. After the firſt 
plea being over ruled, 4 ſecond, accompanie Wick 
an anſwer, has been put upon the file. If this be 
agreeable to the rules of the Court, it is pretty 
dngular that no one practitioner in the Court d 
recollect a ſimilar inſtance. Among the number 
| pleas over-ruledion. points of form, one would 
imagine that ſome attempts to rectify thoſe miße 
takes muſt have been made; and if the filing lang 
ther plea is a matter of courſe, as it is the mol 
ohviqus remedy, there muſt have occurred man 
caſes Where that has been done. No one being 


" 5 © 


able to recolle& an example of i it, is a renz 
that ir l eontferf to fel. 


' . 1 p * 


_ * . o 7 > * - 
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2 1 2 * 


Bot it appears to me alſo to be vonrraey 10 55 
nature and Principles of pleading, that this ſhovid 
be allowed. T he meaning of a demurrer or ples 
is to intercept, in an early ſtage, -a cauſe. which 
muſt ultimately) end in nothing: a demutrer, by 
ſomething in the bill; a plea, by matter debors. I 
a plea could be repeated, it would not do its office, 
it would not have the effect of ſaving litigation 
but would encourage defendants to try it as à dai 


3 . " 7 5 — e We 
experiment to ſave „ „ 
* 2 2 N 
* \ * 
* 
4 * P : 
' * 
| 
\ \ 
- 
LE ; 
* p . 
05 ** 
: * * - 


2 


AA 


— 


OO ö 
9 * 3 9 . 
oh, 82 * 28 9 * 3 
0 * e . 
N C 
N SER ©, * N : 
d WES? 5.2 3 * 1 1 
s * * o tee WP WE} 
XS aZ „ f. * * N 1 5 
. . oth HY OST 
Ws * y * * n WR, 
nt x "#6 e 
. Fs 5 $524 > 
: 8 & Fx «+0 * 39 3 
n — * da + 1 * 
* 1 . TE. RG 
ethos th. 1 5 
n - - * 3 * 
* We þ ts 
— 8 fs , a 
"7 4 be VB. | 
7 „ 8 < 
* 3 44 5 = 
* s if 277 
Ay: < KS 
Ny 4 ol J LY 
bs " 
\ "** , 
k-* i 


25 bs 2 7 9 BE Ig” © oy by 55 4 
r r 5 
2 8 »: AE 4 2 
r ax TERM. * ont Z 
*D 
AY - ' 
* 


The giving” levee. to 8 RR how the CM 
juſtice of the caſe requires that indulgence, ä 
odged i in the diſcretion of the Court; and under 
that controul, is a very uſeful practice. on particular. DO ONO 
pccaſions. If ibis plea is in effect an amendment ee 
of the former, it eannot be pleaded without leave 4 
o amend; if it is a new and diſtinct plea, iti is 5 


vithin the mile e n double; Gagen 
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egard to the defence of the patty, and not com- 


for regulating the practice of a Court, can only 


ae 2 


ng a fixed rule will always have the effect of 
oh hard in particular circumſtances ; that occa-· 


ertain. ; 
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As the officers in this Court _ in 1 


he attempt. 


nd was neyer mentioned * 
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LB it bis ons 1 that the Core ſhould have 


xl him, upon a flip in form, to open u ſettled 
kccount and diſcloſe all the eitcumſtances ane 
tems of it, after a releaſe given by the plaintiff, . 
Laws, whether for the government of kingdoms, 


de made for the generality of caſes. The eſtabliſh- 2 


Cont hardſhip is the price paid for the advantage 


df having a fixed general rule; to relax-that rule, 5 
It the diſcretion of the Judge, is a very danger- 


us precedent; it Were no dec fixed N 


toncur that they cannot recolle& any precedent, 1 
N hink the practice, as well as the Fan is 1 25 f 


| The other bew doubting, che caſe flood over, . 


was an vncert. 
cated bankrupt, and the aſſignees not before the 
-and therefore it was argued that the b 
ought to be diſmiſſed: but it being admitted 
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| 1 ſheriff, beſides his poundage, charged fi 
5 a 1 per cent. for an auctioneer to ſell the mit 
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ar, and cited the caſe of Evans v. Clark, in this 


I 


| Simeon, contra. a 


| ractice een and refuſed — motion. 


BEW ER v. HILL. 


HIS was a bill for an account of tithes on the 


f Hemel Hempſtead, Herts, The plaintiff claimed 
o be leſſee of theſe tithes, under a demiſe from Sir 
fames Peachy, in the year 1781, to Thomas Trott for 


l Lomas Patrick for twelve years; in 1790 Patrick 
lemiſed the ſame: to the plaintiff for five years. 
The defendant claimed. to be diſcharged from pay - 
nent of tithes in kind, and ſet forth an agreement 
ade in 1783 between his leſſor of the lands in queſ- 
ion, » Crifopber T n, and T. Trott, the then leſſee 
0 


7 Markt took a, an attachment againlt the 5 
1 defendant for the money awarded by the de- 
tree, without adding the coſts, which were not then 
axed; he took out a ſecond for the coſts when raxed. 5 


| Cooke now wovech to ſet ale the latter as irregu- 


The Court, on conſulting the ce hel this 


wenty-one years; Trott in 1789 under-leaſed. to 


ourt 177 2, where this practice was held irregular. 
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Leſtee of tithes. 
with 


lands in the defendant's poſſeſſion, in the pariſh —— 


lands, for cer Lo 
tain collateral 
conſiderations, 
not totake tithes 
in kind from the 
tenants of the 
lands for twelve 
years, but to 


accept a reaſon- 


able compoſi- 
tion not exceed - 
ing 3 8. 6d. per 
acre ; and there - 
to bound him- 
5 and — 

gns, His 
under-lefſce 


. * 


claim to hold 


of the ſum WM. 
The leſſee of 
the land cannot 


diſcharged of 
tithes. under 


any covenant 
with a leſſor. 


An 3 
zs not an aſſign 
within the 
meaning of the 
covenant': nor 


Can the tithes be 


bound byſuch a 
covenant of the 


A 1 3 of. of PD 
or other matter 
which lies in 

grant, for all 

the time the 
leſſor ſnould 
continue vicar, 
is good, and. 


conveys a free- 


did < for. himſelf, his . exec 

in cc and aſſigns, covenant, promiſe, and ages, 00 

be c and with the ſaid Chrifopher J ower,.. bis heirs and 

5 46 aſſigns, that he the faid* ' Thomas. Troth, his eXecy- 
| Such an agree 

. ment is void for 
$f. CR. the uncertainty 


ant became tenant to Toter of the lands. in queltiai 
of great tithes in kind on paying the compolition# 


Peachy (through whom the plaintiff claimed) 


eee 8 9 eee to . — un the; | 
fs, admin iſtratons 


ee tors, adminiſtrators, or afſigos, Mall not nor wil 
c at any time or times during the ſaid term of twelve 


years, take the tithes-in kind from, any, preſenta 


ce future tenant or tenants of him the ſaid Chriſtophn 


© Tower, in the ſaid | pariſh of Heme! Hempſtead, bm 
e ſhall and will accept * take of and ſtom ali and 
40 every the preſent and future tenant and tenants1 


te reaſonable compoſition for the ſame, not Exceed. 
< ing 35. 6d. an acre for the ſaid tithes: then fol. 
lowed a proviſo, that upon non-payment of the com 
poſition at each half. year, or within thirty days after 
the tithes ſhould be taken in kind. The defendant 
alfo proved, that the plaintiff's leaſe from Patrid 
was only colourable, and that he was to be conf 
dered as agent or truſtee for Patrick. The defend 


in 1790, and claimed to be diſcharged of payment 


the rate of 34. 6 d. per acre. The title of Sir Jamil 


the ſmall tithes, was a demiſe from the vicar * far 


> M4 vicar.” | . i 2 * 


no tithes ſhall be demanded, but only that 77 


&« all the time the ſaid ah wo aps Wald contimt 


Tc 8 1 4 
* by BY oe, "3.25 
ak. 5 


e a emen for * plainiff; col 
tended that the plaintiff was not bound by dhe 
agreement with Trott. The covenant is not, thil 


his executors, adminiſtrators, or * ſhould ** 


| tel fob eiche 7 1800 
geſeription, he is not pA ago rele "The, diſti | 


ſtrongly marked. Cruſee vn dem. Blentoe v. Bugiy, 


e e , 


This covenant. as not run a 405 tiches; it is. 
| en perſonal, 5 Rep. 16, a. Thoſe covenants 
dnly run with the land which are made by the 


And beſides, it is from its nature collateral to the 
ithes; it is not a demiſe of part, or an agreement 
to retain, but merely a covenant to come to a 
teaſonable agreement each year, not excecding 
5. 6d. per acre. Then there can be no privity _ 
et ween the preſent 3 and the Wc has 
bo force e . e e 


4 * 5 
* 1 7 


+a, 


| Even between the” original oils it etl not 


Fhe ſame uncertainty makes it void as a covenant, 
dr there muſt be mutual remedies in a valid co- 
enant ; but here the compoſition being OY 
rott could demand os in certain. 8 Eh 


At moſt i it was only a ee covenant enen 
hem, which might have been enforced in equity. 
But as the plaintiff is a bond fide purchaſer for 
faluable . conſideration without ene _ ST 
loes not run againſt ne Who ee 
Burton and Alroct, on Abe a n appears 
rom the Natemens of the plaintiff's caſe, that he 
has 


between an aſſignee and an under-leſſee 15 very 


& Will. 234.  Kinnerfley v. ry re 86. Hol- | 
rd v. Hoc, N . . Et 0 5 + 3 5 4 


driginal leſſor, not thoſe which his leſſee makes. 5 


ms as a leaſe of this portion of tithes, for there 
no certain rent reſerved ſo as to make it a leaſe. 15 


3 N. 


1 


a 
* 
* 


will have his remedy againſt Tower, and he again 


durt. Brewer holds, ia. er to. the, greater 
ov or - the. whole, of the .tiches, for bis nomini 
leſſor. Patriot. The cofui. gue truſt muſt be a pach 
In a ſimilar caſe, . Stafford. Wes Thi City ef Ton, 
1 P. Was. 428, the bill was diſmiſſed. for want o 
Joining a material party. It; appears alſo, that i 
the plaibtiff ſucteeds i 18 his demand, the deferndun 


_ Trott. Theſe, therefore, are material. parties to th 
ſuit, and waght to have. been 8 in dhe W j 


T he e agreement with To ower, in 4 operates) 111 
demiſe. A covenant with a ſtranger, that he ſhi 
have the rithes, is a leaſe as much as if it had b peel 
ol lands; and ſo if made with the tertenant, it in 
right of retainer in the nature and with all the qu 
lities of a demiſe, and if made by deed- is.-good 
- Hawkes v. Brayfield, Cro. Jac. 137. And to .Ccon 
ſtitute ſuch an inſtrument, no form of vordz 
ente 3 Bac. Abr. 49. ES 


The rent is "dei 5 wondered 8 as 40 645 
acre, as the tenant has done. If this is onſie 
as a demiſe or retainer of the tithes, it is 4 gi | 
of part of the thing itſelf, and no poſtetior g 
can be good againſt it; but if only conſidered a 
covenant, yet it ſhall bind the covenanter, and i 
claiming under him. The caſes eited, all * 
callateral covenants; as where the leflee wy 
acre covenants to build a houſe upon 
that covenant runs not with the land, aus 
aſſignee ſhall not be bound by it. But the . 
covenant immediately relates to the —_— 
WP _ cannot be collateral, — 


navy; rast, 31 ; Grones in. 


# The plaintiff is within the covenant, bor he i n 
Men of part of the intereſt of Tro#t in the Pens 
even if not named, he would be bound by reaſon of 


thee PHONE eſtate. N v. WG 3 . 2 2 


5 to the ſmall TORY the! leaſe. is eh : it is for 
| ſo long a time as the leſſor ſhould continue vicar ; 
and therefore void for the uncertainty.) Shep. 5 
| Touchſt, 274˙5. Co. Lit. 45. b. Plowd. 973. b. II 
zit were good at all, it would convey a freehold; 
but for . r a e wet IEG: dy erg hays | 
been neceſſary. To cs pL 


— 
- 


Mieses B, Chief f Baron, t this 8 ten the 
opinion of the Court, and after ens, f the caſe, 
proceeded to the e . "TT 


The ina inſiſts on the agreement en 

Trott and Towers, as diſcharging the land i in his oc- 
cupation from payment of tithes in kind, on ren- 
dering the compoſition of 34. 6 d. per acre; and as 
to the ſmall tithes, he alſo objects to the title of the 
plaintiff, that the leaſe from Dr. Bingham is void 
for the . of * 3 


The plaintif inſiſts that he has the 1% title in 
him, and that having purchaſed without. notice of 
any agreement with the landbolders they can ſet 
up no equity n Ww. N 15 

To this the deen hors given two. 2 : 
firſt, that the agreement entered into between Trott 
and Towers, amounts to a leaſe of this portion of 
| tithes 125 the former: and ſecondly, that if not a 

| ö . leaſe, 5 


MD NE ” <> rs a 18 > 8 OI 1 IN 


7 15 ſy it is 2 covenant ning with d 
5 925 n is true; no of eci te 


2 leaſe; but there mas be wh ee 
intent to demiſe. Here there is no certain rent 
reſerved. Trott: grees to accept a reaſonable com- 
polition, not exceeding 3. 6d. per acre. Suppe 
he had claimed this ſum of 3 5. 6 d. per acre from | 
: the tenant, would the tenant have been obliged i 
1 5 pay it? He, clearly, might have either preferred} 
to pay tithes of kind, or have tendeted the reaſpy» 
able value of the tithes, under that ſum. | Then 
the ſum. reſerved. is not certain, and cannot 
called CFC 
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* This is alſo 5 agreement, not that Towers high 
—_—. + ſelf ſhall pay the rent and take the tithes, but on 


in favour of his tenants in the premiſes. TT owers.is 
5 5 enjoy nothing, nor to pay any rent. . cannot 
=. be a demiſe to him. The tenant is not a party.or 
EO: privy to. the tranſaction; it cannot therefore be 
Eo deemiſe to him. It can, at the utmoſt, amount 17 5 no 
FF © © more than a mere covenant with 4. that R. Thall & 
© Joy, and creates no.leaſe to either.” This is decide 
—_—_ in Littleton v. Perne, 4 Leon. 136; and in Porn v. 
HQ Allen, Cro. Eliz. 173, it is expreſsly o ruled 67 
—_- Anderſon, Chief Juſtice. % £2. P20 T 
. 1 | FF 4a ER 
23 | Even if this had been a direct covenaht: with: 
== | tertenant, it could only have amounted. to a cove- 
2 nmaaant, that he ſhould retain the tithes and pay # 
RS compoſition, or render tithes in kind; for the pf 
. . viſo gives him that option. By ſuch a digjundive 
iT: covenant no intereſt paſſes, 1 © 


* 


0 
. 


. wenn 3 


From the whole of .this;cl ;clauſe taken together, 
With the proviſo that accompanies. „ am cleatiy 
of opinion, that this can only. be cot dered 

| rovenant, and not a demiſe. 2 * 


777. ob. ati 5 
1 „ "35.7 73 
CCC Sar # 
* 2 a : ; 
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en | argued, that i it is ſuch a covenant 
inds them in the hands 
of the FP 'T wal is Ihe caſe. of a covenant not 
contained in the original leaſe of Sir James Peachy, 
but entered into by his under-leſſee. The K 
Holford V. Hatch, Doug: 184, eſtabliſhes. the rule, 
that an under-leaſe is à new ſubſtantive contract, 
independent of the other between the original, leflor 
and leflee, whereas an aſſignee is one put in the place 
of the original leſſee, and who becomes leſſee to 
the original leffor. Then this covenant of the 
Heſſce couid not bind the land in the hands of his 
 under-leflee, as an Nen, according to the words 
of the covenant ; and as no notice has been proved, 
| the plaintiff is not affected with any equity from 
this perſonal covenant of his leflgr, © © | 


+ 
£ % 


As to the vicarial tithes, the rule laid down in 
Shep. Touchſt. 27 74-5. Co. Lit. 74. b. as to the 
certainty of the term, is this, that ſuch a leaſe for 
years, of land, is void. To this paſſage in Co. 
Lit. Mr. Hargrave has ſubjolned a note, in which _ 
he is well warranted, that in ſuch caſes, if a livery | 
of ſeiſin is made, the leaſe is good as a leaſe for life 
| determinable on the particular event. But of rents 
or other things which lie in grant, the mere 
| delivery of the deed has the ſame force as livery + 
has in the caſe of land; and therefore any demiſe 
of uncertain duration, gives an eſtate oh life deter- 
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3 P on 01 ien event. bes 10 in „ 
= _ - . principal eaſe er bad been a vicarage houle" qr | 
=  _ - gede demiſed; and the tithes had only paſſed 5 
"a | parcel of the vicarage, the whole would have Been 
* bad for want of livery: but here the whole matter 


* : Wt demiſed lies in grant, and the demiſe is therefore 
_ 1 45 an Sen for life 1 the, ti 
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: LS Thee miſt be an FTE for boch el 105 fall 
HS tithes; but I cannot avoid obſerving that the defend. 

. ant fails, not from any want of equity or conſcieher in 
. his caſe, but from the neceſſary application ofa tile di 
law againſt him; and probably he will be entitled 
to his remedy over againft. Trott, through whoſe 

bad kaltk! he has Bien led into ibis miſtake, | . 


7 1 * M4 2 x * Az 7 

* * - 
1,33 . 

: | * 2 1 * / * g. * < 
5 Fomss 5 
Ay 0 - : ; * „ „ 


— rap en "uy T* bill was 4 Ss to 9 ſpecifi perform- 
aue of an agreement made between the par- 
= lands and chat- ties. | It ſtated that the defendant, a ſbip*builder, 
3 * „ being poſſeſſed of certain freehold premiſes and 
nr. Rock in trade, principally conſiſting of docks: and 


lng 3he pogo} timber for ſhip-building, and ſome houſes, in the 


E 0 * . beginning of Auguſt 1792 offered to ſell the ſame to 


tlie whole fign- 


by him. The the Plaintiff for 24,0007, ; The price not being 
Neat mae then agreed upon, the defendant, on the 12th of 


afterw.rds mace 


. ral price. Auguſt, came to the houſe of the plaintiff and deli- 


Botn parties 


gave inſtruc. vered to him a particular of the Premiſes and pro- 
„ 


HILARY TERM, 31 GEORGE . 
5 perty to be ſold, and the terms or conditions of the tions ton — 
fale, all in his own. hand-writing and ſigned by pare the c. -:- 
him; and it as then agreed that the plaintiff N 1 
ſhould have till the 25th of Auguſt to conſider nnn 


the icul ir, 
the purchaſe, as he ſtill objected to the price. On = — 


8 _ 


the 25th the plaintiff and the defendant agr eed that which was pre- gs 7 'Y 
the purchaſe ſhould take place, and that one "Clarks Pr This 
an attorney ſhould be employed by both to prepare hy 5-4 _ of 
a proper contract to be executed by them; and ig and being void 


as to the lands, 1 


order to ſettle the terms, they went together £0 is oid in 1 
Clarke, and in his preſence the bargain was con- The bl raving 
cluded for 22,000. _ Clarke was then inſtructed by charged, e 
them both to prepare a formal deed according to bad written 
thoſe terms; and the plaintiff, at the requeſt of the 1 
defendant, delivered over to Clarke the particul he: 195 on 


the conveyance, 


above-mentioned, as inſtructions for preparing the in which the 
conveyance. It was then alſo agreed that the par- admitted; ; be. 
ties ſhould meet on the Tueſday following to exe- N * 
cute the deed. On that day the plaintiff accord- 

ingly went to Clarke, but. was informed by kim  ; ,* 
that he was prevented from finiſhing the convey. - 

ance (which he had begun) by the defendant's 

having taken away the particular from which he 

was to prepare it. The defendant ſtill declaring 

his intention to abide by the cantraQ, Clarke again 

had inſtructions to prepare it, and- on the 4th of 

 Oftber he brought a draught of it to the parties, 

who read over and approved of it, and agreed to 

execute the ſame whenever a fair copy could be 

written out. The defendant however refuſed to 

fulfil his part of chat agreement, | 


The bill alſo charged that the defendant bad ſent 
ſereral notes and letters to Clatke, (after he was 


A employed 


5 


8379 
Tx 


dete the reaſon of the ftatut, te, the Ganzer, 
jury, ceaſes. 80 | ere, by refuſing to ver 0 
deny, he has admirted that this Contrack aß . 
duced into writing by bis agent, and Tead' ov 


approved of by him; then the | 
is equally done away as 1 he 


to the ſtock in trade; then that part at leaf 5 18 
barred by the plea. PPV 
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It appears here alſo that the a agreeme! 
by the defendant, for the particular « 
and terms ſigned by him was delivered 
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that the contra reduced i into writing, it Ro 3 
br ! 4 5 > * ">, f : 
4 yl * * ; £ 6 
| is not within the; 5 I: | "ae 
1 : * . 1 * 4 . * 84 „ % N 9 bt = 25 2 
by N - 4 2 ” 1 . 
% 3 2 * 2 4 i 4 + 
5 . # 8 * r + * 3 . : 2 2 a 2 
x 7 Yo” $5 an bs a 8 i; * CTC (Ä „ at 


The execution of that part of the agreement > 8 
Clarke having prepared the conveyances, is Ma 1: ; © 2. 
part performance, nd entitles the plaintiff to have == 
the whole carried into execution. |. To this charge, 2 
of performance the defendant. has not pleaded nor 's 


| anſwered, and:t refore i it ſtands confeſſed with re © 


* 


| gud to the PR „„ 4.5 I en 2 — 
The charge of admiſſions: of the agreement in 

| letters, by a production of which the caſe might be 
ſubſtantiated, is not negatived; and the plea is 1 
therefore bad. 7. awney v. Crowther, 3 Bro. R. 1614. Mp 


318. 2 | 5 2 I if | : | £9 ty "7 
Partridge, Richards, and Pemberton, for the d. 
ſendant, being deſired by the Court ta confine their t: 
11 „4% mim? 
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RL peared by e bill that Þ Ir. te was + wk 

—_ - plaintiff except bor the mere Sache e prephring 
: conveyances; and therefore the letters of i 
A3 * defendant, written in confidence to. Mr. Clarke. 
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* 81 
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ae e ace e, Chick Bana, fig e 
14 Mord, e To queſtions have been raiſed by the plain 8 


3 titiffs; firſt, whether the particular, ligne by the 
—_ - -..--: -:: defendant, be a note of the agreement within ide 
"= 8 meaning of the ſtatute; and ſecondly, whether 


5 there has been a part performance af the e 


2 
"1 


J firſt, it is evident that che N= 


„ | was at firſt made out and delivered, not as evidence 
of any agreement, for no agreement had then 
* made, but merely as a liſt or catalogue of the mat- 
* tcteers for ſale, to enable the purchaſer to form 8 pb. 
per eſtimate of their value: as this was the original 
nature of the particular nothing which has hap: 
ed fince could poſſibly alter it; it was deli 
into Clarte's hands for the ſame purpoſe; as an onus 


* 
— 


1 


= meration of the things under ſale, to ſerve as in. 
» ſtructions to him in making out the deſcription af 
- them in the conveyance.” The ſigning chis parti- 

3 cular could have no other effect. than ta give it 
5 authenticity as a true lift of the items then offered 
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= US. for ſale. . 7 Es 7, 


5 5 heſides, this was delivered in as the foundation 
1 for a ſale for 24, o00 J. The ſale which place 


1 was for 22,000/4.; as the price has been altered, ſo 
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f, 34 bono mY 


3 and other particulars of * 
ſale, may have been changed ; and this aten 
can be no evidence of the terms of the TE Son- | 


ane or oveh of its . ant itte E 
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The Wees of AIP fab akeighet- 24 16, ne, 
tif, alſo fails him. The inſtrocting un attoraey to wo _ 
draw conveyances, and his doing fo, is no part 
performance.” To tale the caſe ut of the ſtatute, 
there muſt bea part execution of the ſabſtance 'of 5 
the agreement” itſelf. * Hawkins v. Holmes, 1 Ws. 
770, The caſe of Hollis v, Whiting, in Vern. which 2 
ſeems contrary t0-this-rule,, was never ſo decided; EE, 
and the dicum there reported bas been often over. 
ruled, as is obſerved by Lord Tburlotu in the calc 
of Whitchurch v. Bevis, in 2 Bro. 564. In the lat- 
ter caſe, as well as ih another. caſe there recited 
vith great approbation by Lord Thurlew, of Whaley 
v. Bagenal, 6 Bro. P. C. 45. the circumſtances of 
part performance there were infinitely ſtronger than 1 
here, yet were held. e to get over the 5 
ſtatute. 


The agreement being yoid as to this land, muſt bs EE, 
void alſo as to the perſonal property which was to bkte 
{old with it; it is one entire contract, and the whole | . 
muſt ſtand or fall together. It never could be 
the intention of the parties that the ſtock ſhould be 
ſold apart from the premiſes, as moſt of it was of 
little comparative value * ; and beſides, 

© the 


* Lav. Barker = nou Aſſizes, Summer 1794. Coram | 
Macooxal,. Chief Baron, — Action for breach of contract. 
The 


bil. 5 5 a e 
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* | | RIAL a brick - ground, at 100 J. and to b. | 
= wens of much leſe value, conſiſting chiefly of half-m 
„ meds, &c. at a valuation to be fixed by arbitrators... 
x - trators afterwards ſettled the price; but the de 
complete the purchaſe. There being no mem 

contract, it Was admitted to be void ax to the land; | 

_ <8 = | _ Plaintiff's counſel claimed to recover as to the 
+ | it was. ruled, on the { Kh ity of Cooke v. 
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776 
for the purchaſe of certain rene were depoſited 
in Cheſter, and being obliged to borrow with the plan- 
chaſe⸗ money, 388 
Dr. Peplos, placed tke title-dee Is in his hands as 8 
ſecurity for re-pa) ment, giving "at the fame time @ en cd eve oty 
bond, with two ſoreties, for tt Being, in the — 
year 1790, very müch 'embarralied in his circum- mar, mort | 
ſtances, and indebred to the defendant Ellames in 2 dated; te had 
conſiderable ſum of money, he executed a mort - 1 
gage of the fame pretaifes to him. The plaint ere 
could not prove any actual information of his claim for which 


having been given to the "defendant prior to the The Cour * e 
177 


ed 


FP. 


5. 


execution. of this mortgage, | The defendant i in his laintif, 
anſwer did not pretend to have made any inquiries 
after the title-deeds before he took the ſecurity, TRE: 
and admitted, that upon execut the mortgage be 

inquired for them, and was informed of their bein . 


in the hands of Dr. Feploe; but that he under- 


ſtood them to 'be ſo'*for "ſafe & ody only: be | 4 
received this information from Jonatban Tuſping- 
bam, who was his brother-in-law, and who had pre- 
pared the mortgage, and. appeared as his agent at 
the time of the execution of it. The mortgage 
bore date the 4th of January 17903 in fact it was 
not executed till the «h of February; and on the 
evening of the ſame day Towſey committed an act 


of bankruprey, 1 VVV 1 | 
ö; « P 


3 ffom "the plaintiff's, teſtator — 


ax 


_. Py OR Piu, and Bis for the plai nf, 
—_  Infited that the wo e of Lee. W Dr. 
. d Pera en againſt a ſul eq t/ pur 
A \ chaſer without notice. Ruſſel v. Ruſſel, 1 pag 5 | 
INIT - Featherſtone. v. Fenwick, 1784. Hurfurd v. Can 
A 1 ter, 1785, ibid. (u.) R prior mortgagee. w 
e 15 title -deeds, is poſtponed, to a ſubſequent purchaſer | 
. = - - who has them, 80 here, the not inquiring for the 
F ne e is of itſelf a ſtrong badge of fraud, and 
Aaͤlaliſtinguiſhes the preſent from thoſe caſey where a 
3 17 „ has been impoſed upon, and. his d, 
g9ence defeated, by miſrepreſentation. Ig ſoine of | 
5 ttzhoſe caſes the non · production of the title- dee 
| has been held not concluſive: evidence of . notice, 
becauſe ſufficiently accounted for; here. it, lands 
© 75 _ Unexpiiined.,, The defendant admits. notice . 
Teecuting the mortgage, which. might be imme 
EX an diately before as well as immediately after i it. The 
notice was at the ſame meeting, and part af be 
; ? ſame tranſaction. Notice of a depoſit is ſufficient | 
= > do put the defendant upon making further.ingquiri | 
3 „ into the nature of the tranſaction which occaſioned | 
5 it. Thus, if 4. mortgages two eſtates to B. Ny fe 
parate conveyances, and afterwards ſells ane of 
them to C. without informing him of the mortgage 
5 bol the other eſtate, yet as 4. could not redeem the 
one eftate without redeeming the other,” ſa. neithe! 
7 | thall C.; for notice of the one mortgage. to-B. is 
conſtructive notice of the whole equity, Which, 5 
proper inquiries, he ought to have made himſelf 
acquainted with, . Ex parig Carter, Amb. 75. 
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The ee 0 of the title · deeds ROS in Dr. 7385 


pls hands, was given at the time of the mort- 


gage, by his agent, who: muſt. therefore have known 


it before. + Tha amount 0 notice 10 ehe pri- 
cipal. 5 8 4 7 8 45) : FPS * e 2 8 75 3 105 % 8 . 5 


* 1 i by | 

2 he 4 4 hal moi gage t to BY; SRP 
ant being ante · dated, and purporting to be for va- 
lue then paid, whereas, ih fact, it appears to have 
been for ſecuring an old debt, ſhew this tranſ- 
action to have been fraudulent both as againſt the 
plaintiff and the other creditors, in 2 to give. t 


| the defendant an undue | * e 


3 


Partridge and Pemberton, for is a BE 
anes—The claim of the plaintiff i is founded on a 
peſumption that he has an equitable mortgage; > 


but a depoſit has been held to amount to an equi - 


table mortgage only where accompanied with an 
agreement to perfect the conveyance. afterwards, 

and then it amounts to a part performance of 
the agreement 3 here no ſuch agreement has been 
proved, and on the contrary it appears that the 
perſonal ſecurity of - Tow/ty and his ſureties in the 


bond was principally. depended upon, and the 


deeds only left in Dr. . han 2 __ as &. collateral 


ſecurity, 


Bur ſoppoling hls eth eſtabliſhed, Rill hs 


legal right of the defendant SR; bang. ob- 
Kined without fraud, muſt * JE 


+ The caſes where 3 ſecond ONS having the 
ile deeds, has been preferred to the prior mort- 


4 e N 8 Sager, 
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claim was prior, in point 
eſtate of the defendant; a 


| 
( 
T 
knew | | 
t 
l 
F 
f 
0 
_ tempt t 
ꝑʒ = is « Ce a 
TLhbat caſe cannot be diſtinguiſhed ram dhe pr ent , 
>. -| Tbs defendants i in both have taken the beſt 12 
E 3 they could 2 
1 they Grund. This oug u 
Fo ©. that was, a plank ſeized in a 3 45 no 
do great diligence has been exerted- 10 
_—_ to ſift the ſtate of the ſecurity, yet | 

3 be omitted without any fraudulent intention 

— man who knows he muſt take this or notbi 

3 was obſerved by the Court in that caſe. Here the moi 
naches of the plaintiff is much greater than the 
5 Plunb v. Fluitt; for Dr. Peploe not only omitt _ guit 

| 5 get a mortgage executed to him when be m 
. have done it, if ſuch was the agreement, but has 25 tity. 
by ſince the year 1776 without calli for A. com: alkir 

plwkẽbetion of the contract. E vity Al 
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opinion of the Court, and e 3 the. 9 8 5 - 
: ſpoke as follows. The t of e | . 
i curity for a debt, is no ſettled to be evidence of an 

0 agreement to make a mortgage, and that 8 

5 is to be carried | into execution by the Court, e . 
de mortgagor, or any who claim under him with _ „ 
notice, either or conſtructiye, of ſuch . 7 


polit having been made. From all the circurti- be 1M 
ſtances, we are of opinion that the preſent is a SG 
ol that deſcriptii VT... dg oo. 


the Pg 


; Ie is evident that both Toe and Ellames knew 5 
* HH themſelves to be engaged in a fraudulent tran. - 
action, of which they dared not diſcloſe the truth. _ ou 
ln order to make the pretended ignorance of te 


plaintiff's equity appear more plauſible, the mort- — 


gage is recited to be for money then advanced 3 e 
upon the ſecurity of the premiſes; it turns out that : EL 
no money was advanced, It is ante-dated a month, — 
to prevent the appearance of having been done I. 
the eve of the bankruptcy. | d yy Coin - 
The defendant ſwears, that apon executing the  ' ! 
mortgage, he had notice of the title-deeds being in ng 
the plaintiff's hands, and ſeems, under the ID ll 
guity of the expreſſion, to ſhelter himſelf from be- _— 
ing fixed with notice prior to his taking the ſecu- 5 e 


tity, Upon this information he cautiouſly avoids 208 
iking the reaſon of the depoſit. Upon all the 3 
ercumſtances, we are clearly of opinion that hnůne 5 KT 
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In the 
Exchequer. 
27th January 

1791. 
Title-deeds 
were depoſited 
as a ſecurity for 
money z o _ 
fendant, a 
ditor of Er 
mortgagor, fear- 
ing his immedi- 
ate inſolvency, 
took a convey- 
ance of the ſame - 
premiſes, with. 
out notice of the 
incumbrance; . 
this was held 
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The e þ has been favoured with the fol 


5 was a bill brought for a ſale, in 
payment of two mortgages made 
of the lands in queſtion, and to reſtreng 
ant from proceeding at law to recover 
the N . V.. 


i775 9, Bafnett being indebted to Pati 

and then obtaining a further loan from hin 

ing together to the ſum of 316 J. delivered eo bim 
the title-deeds of one of the premiſes in queſtion, 
called Maſſey's Lodge, as a ſecurity,” and fgned 3 
memorandum Fey himſelf t to have done: 5 and 


"3; 4" 


£ . 
& Y r 3 
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. Et 


; ee dss 
Naſey 4 Of 
that ſum. 


5 © Flat in 50 was ee . Ff. 

F went or | ſecuri of - that ſum:; "5 e 

8 i ie , 

lat amount “*... 

1 puted. The plain ntiff endeavoured. to fix t CC 
fendant with ual notice of the „ 
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that purpoſe read 
| Twore that he h 
. depoſits of tl 


enen 
. title-decds 5 
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Hen on behalf of the defendant, objected 5 1 
to this evidence, as 1 to invalidate his o ůnn 2 
inſtrument, and relied 'plton v. Shelley, 1 Term” [OED =>". 
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Eves, Chief Baron. Here £ 5 3 
invalidate or deſtroy the enen = himſelf ä 
made, as in the caſe of Walton v. Shel, 


merely to explain a collateral. circumſtince hich - nl 
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"The evidence vn oY 1 
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„ Rl it was. le in the anſwer, 
5 2 confirmed by the fon of the defendant in his 
eeee.ÿidence, that on the mortgage being propoſed; | 
5 tthbe defendant, on the 25th of June, ſent his ſob to 
GS | Baſnett to get the title-deeds; Baſnett ſaid he could | 
not give him them, but promiſed to bring, aun 
a4 few days: on the 2d of July, when the mor 
| was to be executed, he again excuſed. himſelf for | 
F bringing the title-deeds with him, but pro · 
* | miſed to ſend them next day. On the 4th of Jah, 
| | after the execution of the mortgage to the-defend- 
ant, he firſt informed the defendant's ſon of the 
title-deeds being depoſited as a ſecuri f 105 debt. 


About the beginning of the year 1260, cheie- 
=... | fendant went to E/lames to inſpect the: title-deeds, 
8 but it did not ſufficiently appear, that E/lames and 
| the plaintiff knew of the defendant” J mortgage... 
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= HE On the ad and 12th of Filenies 1780, lame 
. and the plaintiff got from Baſnett mortgages of the 
premiſes of which they had the title-deeds bo of 


tively. - N 1 


F Fd 10 . 


5 5 On Gs 2 3d * W the defendest gare 
A notice to Ellames and Plambd not to advance 1 9 7 
on the ſecurity of the an, | 


— 
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Fe On the 8th-of Ober 1780, the plaimiff Pl 
| took an alignment of Ellames s mortgage. 
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Lind and Heels, "fob the plaid in didtiff.— Where aue. 
| deeds are depolited as ſecbrity for à debt, it ia 
eridence of an agreement to mortgage, and amounts 
to an equitable mortgage againft: the debtor; and 

quent purchaſers from him with notice of 
. the depoſit. Ruffel v. Ruſal, r Bro. R. 269, and 


the caſes of Featherſtone v V. Fenwick, and pgs V. 


GAL TON n r 


It the 5 5 of Baſnett | is schid, the de To 
fendant had actual notice of the depoſit of the _ - 


deeds of Maſo' 5 lodge! with nn, 


There is ct eicher to er a cnllruive 


notice of both the depoſits. Mr. Fluitt, an attor-. 


ney, muſt have known that a mortgage without the 
 title-deeds is nugatory, becauſe liable to be poſt- 


poned to any ſubſequent mortgagee having them, 
Hobbs v. Norton, i Vern. 136. Peter v. Ruſſell, 
1 Eq. Ca. Abr. 321. Mocarta v. Murgatrod, 


1P, Wms. 393. Head v. Egerton, 3 P. Wms. 280. 
And this general doctrine is recognized in Mal v. 
Rowles, 1 Vez. 360, and in Goodtitle v. Morgan, 


1 Term Rep. 762. For if there is no ſufficient _ 


excuſe for not requiring title-deeds, it is conſidered: 
as fraudulent, i in order to enable the mortgagor to 
get money on the credit of thoſe title-deeds, 


Accordingly, the” Jefolddant inquired” 65 the | 
deeds on the 2 5th of June ; he could not get them; 


Bajnett promiſed to bring them to Cheſter, where 


the mortgage was to be executed; he broke that 


. promiſe; 
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admitting the teſtimony 0 


= Jeu teſtimony cannot have much We 
T to prejudice the defendant by 
WE: fraud committed by the witneſs himſelf, Is, 
| | * | been held, that a fact, polirively denied in the. 
© - ſwer, ſhould be held not to be proved unleſs. Do 
EEE ENS 5 to by more than one witneſs. - 1 Vez. 66, 
3-23 Bo 0. Mathers, 1 Bro. R, 52. E ere he 
R contradicts the teſtimony of A, 
+ and is ſupported by the evidence 1 [rom 8 
* PEE tranſaction itſelf. a 


5 5 8 the defendant had no e notice of the 


75 ; ts 4 C 7 : 25 9 2 - : 2 ; 5 2 . 2 * ; 2 D = 8 
| | 1 I , | 1 . uM „% ONS 


EC: | As to conſtructive notice, the argument goet 


5 uvpon a preſumption that it is abſolutely necellu 


bY: for a ingrtgagee to get the title-deeds; that-1s not 
5 true. The old caſes, where a prior mortgagee. 
OR having the title-deeds was poſtponed, all went u 


actual fraud proved in him, or ſuch grols ; and * 


: * 5 « . 


* 


. +23, 


ful nep igenc et 
2 fraudulent intention. It bas indeet 7 
in a late caſe in the Court of King's Bench, Good: _ 
title v. Morgan, 1 Term Rep. 7555 that the not 


#4 


ce as N 3 red 


been ſaid, 


getting the title-deeds from the mortgagor, alone 
amounts to that caſe of negligence; but that dium 
was unneceſſary to the deciſion. of the caſe, and it 
proceeds 'on a ſuppoſition that the rule had been * 


eſtabliſhed in the Courts of Equity: whereas Sn 


Thurlow, in the ſubſeqvent caſe. of Tourle v. Rand, 


2 Bro; R. 650, ſays, chere is no ſuch rule in — — 


and accordingly. decided that caſe in favour of the 
firſt mortgagee, who had not the ritle=deeds. Here 


the defendant was deceived by the mortgagor, who 


pretended to be able to produce the title-deeds ; 


he was induced to truſt to theſe: repreſentations, - 


becauſe he had already advanced the money on the 
perſonal credit of Bajmt, and was glad to ger any 


additional ſecurity. This cannot be held-a' caſe of 


groſs or fraudulent negligence, and therefore the 
legal title ought to prevail againſt either the prior 
depoſit, or the ſubſequent mortgage. On the other 
hand, the plaintiff and Ellames are by no means 
clear of blame; ; they ought: to have taken a con- 
veyance originally, and not have truſted to their 
equitable title; it is calling upon the Court to do 
that for them, which a careful man would have 
done at firſt for himſelf, ES 


The depoſit with the plaintif, ſeems merely to 
have been intended as a pledge; for there is not 
any allegation of a promiſe to mortgage; and if 
there had, ſuch a promiſe, not being in writing, 
would have been void by the ſtatute of ltaods. : 
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ite aetendant, the queſtion is, whether the pl 
RES. "can. raiſe, 8 cruſt 121 1 7282 o as t f 
CR. 1 1 285 It is now. cally. POET t of title- | 
1 . 8 as 2 ſecurity for a debt, « amount * 


23n equitable mortgage. If the intiff e can 
A cval or conſtructive notice of the 


- defendant, it raiſes truſt in him to the NN 


„ age. As to the ev 

_- 1 actual notice, the teſtimony of Baſnett : 

1 : ed an oſed, is too weak to found a fe. 
| cree or eyen to „ Gree an iſſue upon it, 8 


to the fraudulent intention of his own deed; he E | 
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8 A great deal has alſo been ſaid about conſtrue⸗ 
iiive notice. Conſtructive notice I take to be id its 
ghlature no more than evidence of notice, by 

. ſumptions of which are fo violent that the Com 
5 will not allow even of its being controverted, 
IS 8 Thus, if a mortgagee has a deed put into his 
hands which recites another deed which ſhews a 

title in. ſome other perſan, the Court will preſume 

. him to have notice, and will not permit any eyi. 


| _ -| Gence to diſprove i.. 
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5 The only reaſon that can raiſe in this caſe a no- 
| tion of. conſtructive notice is, that the deeds were 


1 | not forth coming. 
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: itſelf, be notice of the hands into which phe: are 
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11 11 is bid, no. man will — upon an N 
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fraudulent intention. 
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tinction eſtabliſhed between a. conſideration which 
is an old debt, and a ſom adyanced de novo; there 
certainly is a great difference; in the one caſe tbke  _} 
creditor jumps at any ſecurity: he can get; he takes BEE 
the deed of conveyance now, and truſts to getting 
the title-deed afterwards : but till fuch a diſtinction 
is eſtabliſhed, it is difficult to apply the _ —o 
which would belong to it, 
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The perſon who takes the legal . without 
the deeds, in a caſe like this, appears to me, unleſs 1 
there be fraud, to be leſs blameable than he 20 
takes the deeds withour 4 eſtate, "55, ap 

Upon all the 4 I can 1 nothing 3 5 
in the caſe that amounts to * notice. 


With teſhelt 5 . general . the effect 
of leaving the title - deeds in the hands of the mort- 
gagor, the moſt intelligible rule, and in my opi- 
nion the moſt agreeable to juſtice, would have been 
to ſay, that if a man takes, as his ſecurity for his 
mortgage, a ſingle deed, and leayes the other deeds, 
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: hed to redeem a mortgage. The uſual det 
D referring it to the Deputy Remembrancer ta 
© | take an account of principal, intereſt, and colts; ' 
bo finds, by his report, that the defendant bad 
3 been over - paid out of the profits of the eſtate, al- 
. though he had inſiſted that a conſiderable ſum vu 
RS  _ . till due to him. Upon this report it was con- 
EY teendeéd for the plaintiff, that, inſtead of paying, | 
* WE ſhould receive coſts, as the bill had been rendered 
; neceſſary by the unconſcientious conduct and frau- 


dulent accounts of the defendant, 
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Per Guriem, Te ov * > comes too late 
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in the uſual . manner, including coſts; the : 
is in ane ee to "0 —.— ad. muſt be 'be con. 


BY L for an . 3 fr 3 
to file a ſupplemental anſwer, on affidavit of in an acc, 
pey matter being diſcovered ſince the replication. ===] 


plemental an- 
ſwer aſter e | 


Abbott, ce has only been done where PROS. 
the defendant has applied before replication, unleſs - Ir. 


upon a miſtake in the engroſſing, Pratt. Reg. 11. 


Ambl. 292. 2 Eq. Ca. Abr. 59. "*Chere is ine 

a caſe of Philips v. Cuynmne cited in Mitford, p. 26. 

to the contrary; hut he "Os 258 it has been re. 

fuſed in later _ Fg, 
MacnonaLlp, Chief 1 is a proper ge- 

neral rule, but not applicable to. a caſe like this, 

where there can be no danger of perjury ; the dif- 

ferent parts of the account being independent. of 

one another. 5 
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Ĩk̃ one buſhel of HIS was an action againſt the Searc| 
c0Corn is ſhipped . 


time t6-get ; Cuſtoms, for refuſing to give the plaiatil i 
tte bounty, cinnifibute to entitle him to the unty on the ex 


with intention Ry oz 
- ro ſhipthereſt portation of corn, under the 31 Geo, III. e. 30. 
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Ws +" ag the-trial of the cauſe it appeared, that rhe plaintil | 
N —— 10 gave notice to the defendant, on Saturda 6th. Oe. Re 
TER tober, that he was going to ſhip a quantity, (1180 1 
„ qvarters,) of Britiſh wheat; on that 33 the rey i 
| 8 average price was to be hung up at the 

g houſe from the returns of the week, and a comb A 


corn Was mere! 
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was fixt, which Was ſuch, that the exportation of 
; permirrd, but e Wee de 


the Sand! 5 ply. put on 
He: bad only 9 
quantity on Which he claimed the bounty. ; He. hed. 
ſreighted a veſſel only half an hour bef giving 
notice of the intention to export and the webe 
was conditional, if the corn could be exported with 
the bounty. I he ſhip was not then in a ſituation 
to receive the whole, quantity, being 
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days afterwards, . On this evidence, the Lord Chief 
Baron, before whom. the caufe was tried, left it to 
the jury to determine, whether this was. a bong. 
beginning to ſhip this corn with intent to ſhip the 
elt at a ſubſequent time. The jury found a ver- 
dict for the plaintiff, to ſet aſide whichs | 


Was obtained, and was ſupported by mes : | Ns 
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| The Attorney General, Newnbam, . and Zei- ; 
fer; who argued, that this was not a commence- 
ment of the ſhipping of the corn. The meaning of. 
the act, in permitting. the merchant. to have the 
bounty although the prices riſe before the whole 


corn 1s actually put on board, is becauſe of the ex - 
| pence he has been put to in freighting and lading, 


and which i it would be. hard he ſhould loſe :. theſe: 
expences incurred are à ſecurity to the revenue, 
that the corn is really to be exported; for otherwiſe 
they are entirely thrown away. 


ld incurred no expence, the corn was not put on 
. e board, 


the 8 to appear; A 
few 5 «aſe. 3 notice,” ve" 44 new average e 
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er repair. 
The reſt of the corn was not put on board till ten . 
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not in the veſſel, at leaſt, he miuſt ſee that they ar 
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be duabeey etitered” ut Act quarters. 
as the plaintiff chen Bad only 989. N B evi 
dentliy a andom e try, meant to cover any quais 
_ rity which miglt be ſhipped ; bur the thipping/one 
- buſfiet out'sf à quantity of 1100 quarters is not 
de of atly PDE a different ee wy 
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Tue Sesrelef is to ceny tit 88 - hid J 
ning to ſnip the article entered. If the wholle'is , 


procecding to put the whole on board, and dt 
the quantity ſhipped is in the cburſe of ſo doing 
But from ſeting one buſhel put on board, aud 
further ſteps taken to ſhip' the reſt for ten days, and 
vhen the veſſel was not in a ſituation tb retelye a | 
laing, it was impoffible to oertify that this was | 
done in the courſe of ſkipping” any larger quantity. / 
And if there were not at. that᷑ time ſufficient evidence 
of this being a beginning to-ſhip the whole quan- 
tity, the ſubſequent conduct of the plaintiff cannot 
explain it; for that may have depended upon | the 
ſubſequent variations in the price and it clearly | 


not, The jury ought then to have been informed, 
that there was no evidence at the time of { ſbipping 
the one buſhel of any intention to MP the reſt, - 


Planer and Dauncey, for the plainti . —The ia 
tute has provided for the circumſtarice which has 
happened. It ſays, that where there is a beginning 


-This takes * al Re ans of 2778870 in | the tranſ- 
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vieren alu. 1 4 GROKGY nl. 8 5 
w iht #6 bunny mey be eluimed; but e | 


vent favds] chey have fired othia criterion ts deter- 


mine whether the beginning to flip ig Hind Ade or 


1 hot, vir. the” ſhipping Being eompleted Vith e 


ty e Here it appears chat che plaintiff hat 
purchaſed + che wheat long before] and had beem de- 
eyed for want of a veſſel. It alſd appears; that it'is 
cuſtomary; on freighting a veſſel; to put 4 part 
however ſmall, on board; to bind the bargains 


action. e e N 
Mcp enter 18 ted day e hs ; 


opinion of the Court, This cauſe-appeared to mi > 
it the trial, to be a mere race of this trader to en- 


title himſelf to the bounties, and the only queſfion 
is, whether he has been able ſo to do? The bounty 


is meant to encourage exportation when corn is 


under a certain price, and when, but for the bounty. 
exportation would not take place to the ſame extent. 


The getting the bounty, is conſidered by the act, 
as a fair object to the trader in determining whether 


be will export or not, and it is not neceffary that he 


ſhould appear to have had an intention of exporting 
independent of it. Here the trader has made that 
a condition in freighting the veſſel ; he exports if 
he can get the bounty, not otherwiſe. This ſeems + 
perfectly fair, and the very intention of the act of 
parliament. Then the queſtion i is, whether he has 
been in time to do ſo; It is admitted, that the 

ſhipping one buſhel; if done in the courſe of ſhip- 
ping the whole, would be a good commencement 

"Ithin the meaning of the act. But the having the | 
reſt ready to olle immediately, is __ a circum- 
. | | ance. 
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© with me that that decifion was. right. 7 
have found that: i it was ſo ſhipped, and be 
that the evident 
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on a joint and 

ſeveral recogni- 


were joint ſureties 
ert, who had been befo1 | 
3 recognizance. (Lide ante, p. 193. 
Perione, with. in Sci. fa. and plea thereto were the ſa 
ee caſe; but the crown did not demur in this . 
dead. This''s replied. To the replication a demurter was 

and the replication was admitted to be bad. 
queſtion aroſe on the validity of the pl 
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on the declaration, muſt be pleade 
and the caſes cited in 3 Bac. Abr. 656. ut in the 
caſe of Blackw Iv. Abtron, Allen 21. W where t the de- | 
claration was, as here, upon a recognizance to the 
crown, entered into by four! petſons, and only three . 
of them were ſued, . without ſhewing che fourth to 
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under 1 a 2 he 18 g- 
yeroment., "* Perhaps . they are there by force, or 
in priſon; it is 50 averment of adhering to chat 
power; then the whole reſts upon the general aver- 
ment of their being aljen enemies, on which, as 
being an inference of law, no 18 can be taken. 


on the aft "of 523 gelben po reg can "urns. 
that act points out a particular mode of ſtopping 
ſuits of men "reſiding 1 in France, namely, by appli- 
cation to a Judge, who is enabled to ſtop the pro- 
ceedings on ſuch terms as he ſhall think fit; ſec. 7. 
That was. attempted here, and refuſed ; if granted, . 
it probably would be on tbe ferms vol giving a foll 7 
diſcovery, and fecuriry. ,. by 
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WO Chief 5 refuled' to to pthe 
proceedings in this ſuit, becauſe I was not fattefied 
of the queſtion, whether a bill of diſcovery is within 
the meaning of the proviſions of the legiſlarure, or 
of the general diſability of alien enemies. There 
appeared to me to be a great difference between 
ſuits for relief, and thoſe which only aim at ob- 
taining . and; are i to the l real | 
Plumer and 1 Johnſon, in 8 —The disability to 
ſue is general, — that no alien enemy ſhall have the 
benefit of the King's Courts; and the diſtinction 
vas never taken between theſe ſuits for obtaining 
evidence and any other. If a diſcovery might be 
obtained, the rule would be nugatory ; for the 
enemies might obtain a diſcovery here, and after- 
wards, by r means of that diſcovery, ſue for relief in 
—_ foreign 


_ . It is admitted, that the right 
__ + - ſuſpended during war; bur 4 bill ot df 
X . | 1 rogers Tp of 5 foit, . and there ore _ 
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5 x to the point of fo ins, it is not trve thit (pl 
1 in equity muſt obſerve the ſame ſtrineſy/ a3 8. law. 
= At law, many of the fats, as the place” of hitth 


muaay be under a videlicet, and therefore need gde 
. proved. In equity, the plea is ſworn to be true, 
_ i; and is therefore only to. contain the eſſential 1 
= K which are to be proved. e 1 , 
5 The word Frenchman implies that the 
_ 10 by birth one of that nation, and the add 


jy = 


x tional averment of alienage negatives the 1 
A of his being born of £ngls/ 
VJ that the plaintiff adheres to ds King's 
A enemies; but is ſaid that he lives under the 


I. 


_- .- | obedience of th king's enemies, and is himſelf an 

_ | enemy of our lord the king, which is tanramgunt F 

=_ = to ſuch an averment, The ſobſtance therefore is 1 
—_ the ſame as in the precedents at law, and the; m 1 

_ technical expreſſions have never been e ected in i 

=. ay. oO Gn 2 0 


.  Macpbxarp, Chief Baron, this day delivered 
. the opinion of the Court. —ObjeQions. have been 


taken to this plea in point of ſubſtance, as well as 


— any 


"_ A p . 1 2 Ag =» * 


3 
* 
18 
= 


ond hes 1 _ ol alien enemy applies only 
to thoſe ſuits in which relief is TOUgar,. and not to 
mere bills for er. 175 e ps eee 8 "v7 


Sn the law: may origin 
is now. on _ ahes ee have 2 


10; N come into 


formerly the caſe, with a letter of 3 ar 


under a tacit permiſſion which preſumes that au- 
thority, So, if they continue to reſide here after a 
war breaks out between the two countries, they re- 
main under the ben of that protection, and are 


impliedly temporary ſubjjects of this kingdom. But 


if the right of ſuing for redreſs of the injuries they 
receive were not allowed them, the protection af 
forded would be inco! ete, and merely 30min 


This claim to the protection af our Courts does 
not apply to thoſe aliens who adhere to the king's 
enemies. They ſeem upon every principle to be 
incapacitated from ſuing either at law or in equity. 


> —— * 
* 


A doubt had at firſt ariſen, whether ſuits for diſ- 
covery were not in their nature an exception to this 
rule; but we are now ſatisſied that no real diſ- 
tinction exiſts. The diſability to ſue is perſonal ; 
it takes away from the king's enemies the benefic 
ol his Courts, whether for the purpoſe, of imme. 
diate relief, or to give aſſiſtance 1 in obtaining that 
relief elſewhere. Perhaps the diſcovery obtained 
bere may be made available by à ſuit abroad; the 
8 ſame 
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ſeem to contain every material allegation necefſe) 
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| Laid down in general terms as to all ſuits. Te 
cuaſe cited by Mr. Dunning, as decided by Lord 
Har awicke, is too looſe a note to deſerve much at- | 
tention; it might be decided upon other grou 


or under reſtrictions which do not appear, We ö 


do not know e of chat cuſe' to re ws ho | 


J 


The vbjeſtion ir in form 1 10 chat ihe ple 460. wot 
Awe) the plaintiff to have been born out” of the | 
liegeance of 'the king, and within the liegeance J 


of a ſtate at war with us. The precedents cer. 
rainly! are in that form; Raſt. 405. a. 292. 1 Show. 


349. and it ſeems of the eſſence of the plea, tin 
theſe facts ſhould appear. Bot the queſtion is, | 
whether theſe facts are not in ſubſtance ſuffti- 
ently averred in this plea. They are ſtated d 


be Frenchmen, aliens, and enemies to the kings now 
the word alien is a legal term, and amounts to 
as much as many words: an alien muſt be alien 10 
Litt. ſ. 198. It implies being born out of the liege- 
ance of the king, and within the liegeance of ſome 
other ſtate. The word Frenchmen ſhe us that they are 
the ſubjects of a nation ſtated to be at war with our 
king; and the averment, that they are enemies of 
our lord the king, is the ſame thing as if the ple: 
- had ſaid, that they adhere to his enemies. Theſe 
three words, therefore, Frenchmen, alien, WM | 


in 


— - 
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io ſuch a piles, e Perhaps it would hes: 


been better not to depart from the precedents in the „ 
books. | The Court being of. opinion that the plea 8 
is ſufficient upon this ground, it becomes immate⸗ IX 


nal to conſider che Oe of the ee Karte —_ 
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WarD and Another v. The Dok of NokTRH- 30 5uy. 
amen and the EARL oa DEVERERE: 9 | 
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1 bill ſtated, that che late Duke of Notbuither: The plaintiff 


was tenant to 


land, being Teited in fee of a colliery called ring", 
Flatworth in the. county of Nortbumberland, en- delendante of a | 


colliery under 


tered into an agreement with the plaintiffs, that a leaſe and ſub- 


they ſhould work the colliery for 21 years, and —— * 


her's d 5 
hate ſell the coals worked from it, for the uſe apart aw, 


of the Duke, and that the Duke ſhould allow to gend under the 


defendant, the 
the plaintiffs the ſum of 67. 15 5. per ton for: every heir, on ine 


ſame terms. 
ton of coals which they ſhould get from! the col- He filed this - 


bill againſt the 


| liery and vend at the colliery; and the Duke ac- du ene 
cordingly demiſed to the plaintiffs the uſe of the en- 55 executors of , 


their farher, 
gines, &c. for working the coals, and the liberty and againſt the 


one as heir, for 


of getting coals for 21 years, at the yearly rent an account un- 
der the agree- 


of a pepper-corn; and the plaintiffs covenanted ment, benin 
that they would at their own expence every year du- the lifetime of 


the father and 


ring the ſaid term, get and deliver from the collieries vince his death. 
The defendants 


at leaſt 800 tons of coals, and that they ſhould not demurred ſepa- 
in any one year exceed the quantity of 1000 tons; jeaproperty. 
and the Duke covenanted to pay them the ſum of joined in the 


ſuit. The de- 
bt. 155. for every ton of coals ſo delivered. The — were | 
allowed. 
r „ 


rately as being 


* N . 4. it - , * 
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_- agreement with the owners of collieries near Mw. 
_ caſtle, not to ſell more than a certain quantity of | 
£0als in each year, directed the plain g 
from the colliery more coals chan they ſhould: from 
time to time be reſtrained to by a committee up- 
pointed by the different owners of collieries; tha 

in order to induce the plaintiffs to obſerve fuch di. | 
 reRtions, he aſſured them he would make them an 


Jet to the leaſe; that ſoon after the death of the 


bin 8 on to | ſtars chad the e Plast bee 3 
- ro Work the colliery under this leaſe, but that the 
Duke of Northumberland having entered int ad | 


tifs not 16 get 


allowance for ſuch quantities of coals as they ſhould 


be reſtrained from working below the "Ripulated 
quantity of 10co tons; and that ſome time after- | 


' wards, an expreſs agreement was entered into be⸗ 
tween the Duke and the plaintiff, as to the amount _ 
of the allowance to be made to them. Thar the | 


plaintiffs went on under this agreement, working 


the colliery, and were every year reſtrained from 
working the foll. Ripulated quantity of 1000 tons 


and in ſgme years they were reſtrained from get⸗ 3 
ting even the 800 tons, which according to the 


terms of the: leaſe they were bound to get ; that 


on the 6th of June 1768, the ſaid Hugh Duke of 
Northumberland died, leaving his two ſons, the de- | 
ſendants, his executors, and the defendant the 
Duke his heir at law ; that the defendant the Duke 
thereupon became ſeized of the colliery in fee ſub- 


Taid late Duke, the plaintiffs ſettled their accounts 


with the defendants, as exccutors of the late Duke, 


of all the coals got during his life-time, and which 


5 they had ſold for the Duke, deduCting the 61. 154, 
per ton, which they were entitled to, but no al- 


Jowance” Was made to them in reſpelt of the reſiric- 


x4 


time of the preſent Duke ha 
but the plaintiffa were vwilliog to account for and 


nd which, had Les impoſed. on them i in n working EN | 


s went on working 


the colliety; cha that the, plaigtil 


the colliery vader all. the old agreements ſubſüſting 5 
in the time of the late Duke, and they were from 


time to time reſtrained by the preſent Duke from 


| working ſo much, as 1000, and in ſome years {9 


much as 800 tons a year; 1 the account in the 
never been ſettled, 


pay to him the money which they had re- 


ceived, by vending the coals they had wrought, 5 
after deducting the 6 J. 15 6. per ton; and likewiſe 


ſuch allowance as they were entitled to, in reſpect 
of the ſaid reſtriction: the bill therefore prayed, that 


an account might be taken of ail the ſums of money 


that became due, o the plaintiffs in the life-time 
of the late Duke, in reſpect of the ſaid reſtriction, | 
and that both the defendants might be decreed to 
pay the ſaid plaintiffs what was due on that ac- 
count, and for that purpoſe ſhould admit aſſets, 
or that an account might be taken of the late 
Duke's perſonal eſtate; and that an account might 


be taken of the coals wrought and vended from 


the colliery ſince the death of the late Duke, and 
of the ſum of money which had become due to 
the preſent Duke for and in reſpect thereof; and 
in making that account all juſt allowances for and 
in reſpect of the ſaid reſtriction ſhould be made, 
plaintiffs offering to B what ſhould. be. found 


due, &c. 
To this bill two ſeparate demurrers were put in. 
The Duke of- Northumberland's demurrer was in 


theſe words: © For that the complainants, in and 
H N 4 | cc © by 
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. 8 the gad bin of t Heb * PET * 
« mand againſt both the defendants jointly, as K. 4 
. ecutors of the late moſt noble Hig Due t 
55 "= Nerthumberland, and have alſo thereby ſought I 
dc relief againſt this defendant "Hugh Duke of Ny: 
br thumberland perſonally upon a ſeparate and "dif. 


ee rin& claim, to which as executor of the lan 


«© Duke of Northumberland, if at all, he is not *. 
cc able 5 wherefore and bene divers other bends 2 


5 : ; 
&c. | Cs 
A I "I * . s 5 i 
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Lord Beverly 8 Jemurrer v was as follows: 20 Fur 


OY that the ſaid bill contains in itſelf parties which 
it have no relation to, or dependance upon each 


de other, whereby the ſaid bill is drawn to unnetel: 


« ſary length, and this deſendant, if he ſhould be 
To: compelled to make anſwer thereto, will be put 


* to unneceſſary expences, Contrary to the conſtant 


58 practice of this honourable court; n 


&c. | 


es 
1 3 


'T heſe two 6 were ſet down, and ſtood 


next to each other in the paper; the dęmurrer of 
the Duke was argued firſt, and ſupported by the 
Attorney general and Simeon; that of Lord 2 
by Burton and Campbell. 1 


They 0 that 3 in this bill the Aifferen 


parts were wholly diſtin&, and the circumſtance 


of the preſent Duke being in different characters 
intereſted in both, the only point of connexion be- 


tween them. Wich the account ſubſequent to the 
late Duke's death, with the ſuit at law, and the 
injunction prayed, his repreſentatives can have no 
concern. The eſtate or the late Duke is not to be 


burthened 


W 
JT : IT <a 5469 


NI N Y Eli, 34 GEORGE: m. | 
when irs the expence of a” bin, the greater | 
part of which Telates- td" wholly. different tranfac- 
tions. Then if Lord Beverley can demur, - of cdurls 85 
the Duke can alſo. The want of connexion muſt 
be mutual; At law you cannot join two cauſes of 1 5 
action againſt the ſame” perſon; if the one be in 
proprio jure, the other againſt him' as executor, for 
the judgment is different | Suppoſe the aſſets of 
the late Duke in Lord Beverley s hands: the in- 
junction would ſtop the ſuit of the preſent Duke 
until Lord Beverley ſhould pay the debt of their 
father. The joining different parties in the one 
bill is only to be allowed where they have a joint 
intereſt, or where e juſtice cannot * other 
wiſe attained. | 


; } 


— 


| Plone a" Romilh for the e plain, : 

The eius of this caſe are ſo united, 
that it is hardly poſſible to ſeparate them. It is 
one agreement continued, though between differ- 
ent parties, and in a court of equity the connexion 
of the ſubject matter is ſufficient to join parties 
who are not joint in intereſt. Thus if a bill is 
brought to redeem againſt a firft and ſecond mort- 
gagee; there is no unity of intereſt, yet they may 
be joined in the ſuit, and are only ſevered in 
taking the accounts. Pureſey v. Purefey, 1 Vern. 
29. One kept out of poſſeſſion of an equitable 
eſtate which he is entitled to, may ſue by one bill 
o have an account againſt the different tenants 
vho have ſucceſſively poſſeſſed his eſtate. A rec- 
tor ſues for account of tithes againſt ſeveral te- 
ä | > 2,3 __ 


Court 8h of Te 1782, OY 


5 although na one is intereſted in he mand up 
ie other. . In partnerſhips, an account weg e 
| prayed by one bill againſt che ſurviving, partner, | 
for tranſactions ſince the death of the other, abe f 
alſo againſt him and the repreſentatives. cf 
other partner for the tranſactions before his death; | 
they are ſeparated in taking the account. Draper. | 
'Faſon, R. T. Finch. 240. Newland. v. Champia 
1 Vez. 105. Mayor of York. v. Pilkington, 4: At, 


282, 1 Vern. 416. 463. Watts v, De in, Lua 5 


Dine were © ſole cxecmnors;. GG 


mW: TY. | 
Where the — 3 e are to be 2 
into in both ſubjects of diſpute, there is the danger Wil | 
of perjury in the ſecond ſuit, as the teſtimony may 
be taken after. publication, in the firſt; che ruleis Wil | 
therefore founded in policy to unite cauſes of ki : FF 
arifing from the ſame tranſactions. „ F 
j 
At all events the Sei of the Duke « cannot F 
be allowed. Suppoſe he had been ſole executor, 
there can be no doubt this. bill would have lan 
againſt him in both. capacities; but as we have h 
charged him with having aſſets, and his demurrer | ti 
admits that fact, he is anſwerable de Bonis propriis 0 
and this becomes his own debt. In arguing the a 
demurrer of the Duke, the fact of Lord Benni nt 
having any aſſets cannot be attended to; we baue a; 
a right to conſider the Duke alone as having the cc 
aſſets, and Lord Beverley as merely a formal party. if 
Then this brings it to the ſame ſituation as If, the re 
to 


* 34 GORGE 1. | 


D and the tranſactions fubſeq 


No new 


makes an addition to the bill too inconſiderable to 


bearing the r „ iS hae 


2 


If Lord W ind wad chokes 68 1 the 


Court cannot, in arguing the demurrer of the one 
defendant, takt notice of the exiſtence of the other 
demurrer. The demurrer of Lord Beverley may be 
over-ruled on matter of form, or may be aban- 
doned; and then the Duke has no. grounds to 
demur. Tf it is allowed, that may be introduted 
into the record by the Duke in che form of a ns $ 
at preſent it cannot be 88 notice e of. 70 


Mr. Auen General in N —Ic Lord Mesa 


turned round to take advantage of the demurrer 
of Lord Beverley by way of plea, it would then 
appear to the Court, that one of the executors was 


could not proceed againſt the other alone. But, 
if there is ſuch a want of connexion as gives the 
repreſentives of the late Duke, a right to object 
to being joined in it, there muſt exiſt the ſame rea- 
ſon fo not proceeding againſt the _— Duke 
in 


enden ee ee eee 
of his father, every word of this bill is neceſſary. . 
t was ever entered into, we muſt 


; therefore fate the old. The adding the prayer of 
an account againſt; the eſtate of the late Duke, 


be mentioned, and it does not belong to the Duke 
to object that another is joined with bimſelf in 5 


Duke could have had no pretence ſo to do, and the 


has a right to demur, ſo muſt we. If ve were 


not a party in the cauſe which ſought an account 
againſt the eſtate of the teſtator, and of courſe it 
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5 in bis own character, on A bill b N 
We RY and intereſts im} rope 45 


Cans mY v HE EACKBQUER, 


; Hot FEY % 4 


The e a ee executor e not N 11 ä 
one man carries on three branches of buſineſs, vou 
may ſue him for an account in every one of them 
Jointly ; but if he is a ſole trader in one buſigek, | 


has one partner in a fecond, and two partners in 


Vedneſday, 


2d Fuly. 
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| the third, you cannot join your demands aàgainſt 
the three houſes in one bill. So where two Plain- 


tiffs were jointly concerned in two tranſactions in 


the bill, but quite unconnected in two others, on ; 
| demurrer the Court were of opinion Again the 
Dill. Harriſon v. Horne, this Term, by the Maſter A 
of the Rolls 3 for c gat 9 Fes #54 


10 5 5 8 = 


| Remith.—That caſe is not yer decided. N 
ſ , 4 fs 4'$ £% Wee. 


N Ae Cnsral. The pi do no | 


now hold under the contract with the ſaid Duke, 


there is therefore no entirety of contract to con- 
nect the two ſubjefts of diſpute; they have con- 
tinued to hold under the preſent Doke on the | 


ſame or ſimilar terms. But if two ſtrangers chooſe 
to take my contract as a pattern of theirs, I am 


not therefore to be implicated in any litigation that 
_ ariſe — it. e = 


The Court r time e till this. Hon des thei 
opinion was delivered upon boch demurrers Lagoon 


* 
8 


> \ 
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1 Chief Baron T8 e bil the 


two defendants have demurred ſeparately. Lord 


* 


n 1 6— 


* 
; * 
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3 very j juſtly objetts to has ined ls in a 40348 


a conſiderable part of which relates merely to the pri- 


vate concerns of the preſent Dbke, and has no con- 


nexion with the eſtate of their teſtator. As to the 


demurrer of the Duke, he is indeed intereſted) i a 


every part of the bill, but in different characters: 


in the one, he can only be ſued; jointly; with his co- 
executor, in the other, he is perfectly diſtinct from 
him. The two demands againſt the Duke punt 
perfectly diſtinct 


indeed of a ſimilar nature, but 
and unconnected. As one of the executors of his 
father, he has a right to object to that eſtate being 
implicated in litigations concerning his own af- 


fairs. The account and the injunction prayed 


zgainſt him, have no relation to his character of 
executor in which: he is ſued in the other part of 


the bill. The caſes cited of unconnected parties 


being joined in a ſuit, are where there is one com- 
mon intereſt among them all, centering in the 
point in iſſue in the cadſe. The preſent bill blehds 


matters which have not any other connexion chan 


that of the Duke wenn a Py. in them all. 
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The demurrer muſt be allowed. ETD: zr 
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. FCerimmood, in ſupport of the bill, relied on 
© | ford's ſtatement of the pradi Fn” 
5 The Court thought it very clear that 
WE rupt might be examined as 2 witneſs: | 


WE: the fund; and therefore thought it improper that 
be ſhould be haraſſed by a ſuit in which he could 


| have no intereſt. VVV 
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as defendant put in his anſwer en affirmat 
without oath, as being a Qua Wen © 
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Hellif, for the plaintiff, to „ 
cauſe why it ſhould not be taken off the le os OY 


the ground of his not being a waker, | CELTS. 
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Piggott ſhewed cauſe againſt this rule, and was 
ve the fact of his client bei 
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Per car. —it i is ' vaneceſſary'; by Kling his an- | 3 
ſuer as a Quaker without oath, he undertakes that | 
he is a Quaker; if he were indicted for perjury x 
upon it, he would not be permitted to contradict — 
this alert. f ‚ W | = 
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1* ſheriff being ruled to returu the writ in this — 
cauſe, and not being in time, an attachment 


went againſt him. © Be ht ene 
Baldwin moved to ſet it aſide, on affidavits of the 2 
defendant not having been ſeen in the county, and : 
that 4 


. e 


5 


return was then made. 


4 8 . 
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The attachment was diſcharged. 


on either ſide, 5 


— 


. 


3 


that the return of non ef inventus was only one day | 
too late, U a miſtake in the clerk of the un- 
d it in time. The attach 
ment was take” out by the plaintiff, who knew the 


Laws, contra, e that the attac h 
Howl ſtand. as a ſecurity for the | 
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- Move this cauſe 


the Juſtices. 


8 
D. 


IGLEY moved, on the 


5 


Gxirrirx. 


33 Geo. III. e. . 68. to fe- 
from the Great Seſſions in 
Walis' to this Court. A doubt aroſe by whit 
ceſs the ſtatute intended that it ſhould be re- 
moved. The Court iſſued a certiorari directed to 


VF 


— 1 . 1 
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Jected the application. 
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DE lg junior moved for an iſſue; in this cauſe. 
The other party conſented. 
it irregular to direct an iſſue on a motion, and ſe- 


pM 


The Court thought 
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Coun. cl. v. „Honss and 174 —_— e 
. 26th Fuly 1794. 6 
1 was 2 bill for tirhe of 3 to deter- Where, r 
mine the mode of ſetting out that ſpecies of huſbandry, 5 


tithe ; the vicar inſiſting that it ought to be ſet out 2 


in cocks or heaps, as common hay; the defend- eee, — rg e 
ants, that it ought to be ſer out, as they had done, 2 . Lic 
in the ſwathe. No cuſtom was proved to exiſt in ASD: 
the pariſh for ſetting out the tithe of clover in 92 ——_ 9547 
cocks; and it appeared by the teſtimony of farmers CS.” 

that clover-hay is not in that neighbourhood made not pay tithe. * 

Into cocks at all, in the ordinary courſe of huſ- 
bandry, unleſs in wet or uncertain ſeaſons. The 
plaiatiff alſo claimed tithe of graſs cut and given 
green to the cattle employed in huſbandry- upon 
the farm, inſiſting that the exemption in favour of 


ſuch cattle extended _w_ to ent. 


12 


1 


Partridge and Richards, far the plaintiff, a 
that clover-hay was to be conſidered in exactly the 
ſame light as common hay. The general rule of 
law is, that tithes ſhall be ſet out at that period 
when they can firſt be ſevered from the nine parts, 
and the farmer is in no caſe, unleſs by ſpecial cuſ- 
dom, vound: to labour the commodity any further. 
a3: = As 


It 
* 
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L 


ulterior proceſs 


1 to 0 bay it is ſertled, that in general it & all as 
t out in the ſwathes, but in 5 whic 


Abr. 644. pl. 1, 2. This chen amounts 2 
termination, that in the former ſtage; while. j 
ſwathe, it is not in a fit ſituation to be ſere 
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that rule muſt ei Wally apply © to "Clover re; 
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As ti other p int, they 8 that che 
when cut down, was immediately titheable, as 

is, without adverting to the future u e to which it 
is to be applied; the caſes Cro. Car. 393. and Cro. 
_ Eliz. 139. are authority for this rule, as a f 
cuſtom was in both caſes thought neceſſary. ta ſi 
port the contrary. So, turnips eaten | 
by cattle of the plough pay no ment · tithe; 
if pulled, tithe is immediately due, although 


Ro 


may be intended for the ſame c FF 


Burton, Holl , and Plumptre, ſor the defe 
Arbe reaſon why common hay is ſet out in 
cocks is, becauſe. that is the beſt and eſtabliſhed 
mode of cultivating the commodity, and the 'moſt 
proper period in that proceſs for aecurately d 
ing the ten parts; but as there is no ſuch ;proce 
in clover, without loſs to the farmer, the rule can · 
not extend to it. As to the graſs cut and given to 
the cattle of the plough, they relied on the caſes of 


Hayes v. Dove, Bunb. 279. 1 Roll's Z « big, 
-646, 6. 


Macho, Chief Baron.— The 1 -ipal 
in this cafe is, in. what manner the tithe. of clover 
ought to be ſer out. It can never ſuppoſed that 
for any purpoſe of tithing the farmer ſhall be com. 


5 
1 
a 


* 


. 


* 


E of par og bur how it is pro! ed \ ae 4 ER: 


cloyer is nor cuſtomarily put into any ſhape analo- 55 „ 
gous to grals-cocks, and that in moſt ſeaſons „„ 
proceſs, would be hurtful to the commodity. We : e 
cannot therefore make any degree which would l q 
| compel the farmer to adopt this inconvenient mode . 0 
of making his clover-hay. The only other way kk 
tithing clover-hãy, ſeems to be in the ſwatke, Whick „ 


mult therefore. be taken as the proper method. 3 


15 the Point is mv. let the bill as to this be J 


As to Be point. 5 graſs newly cut and eaten by | „ 2 y 
agricultural 'cartle, the law js ſo clearly againſt ite: 


being titheable, that as to this, the bill muſt be diſ- . 17 85 5 A 
miſſed with colts. Rt Oo Er Rs ot bl f 


N, B. This caſe. now ſtands for rechearing · Ne 
pop, Baker v. Mbill, P. 491. „ VV 
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DickxaxDs moved on behalf of Mr. Deverell, 'The Treaſurer's = 
filazer, and one of the clerks in court, in the — e 


Treaſurer's Remembrancer's office in this Court, for be Sag on 
a rule on the other clerks to ſhew cauſe, why he edrothoſe who „„ 

A : | 
ſhould not be confirmed i in thoſe offices, they hav- clerkſhip in the | 


ing obſtructed him in the enjoyment of the profits. aer 1 
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IN en 2d | Phat 18 884 a cial bs webe of. 
3 > SOR l | i other clerks, that Mr. Deverell- neyer PR. 4 | 
_ ſerved a cletkſhip in the office to any df the ſworn 5 
j ĩͤ | ork; they admitted chat the Treafurer 8 \Remem« | 
E  '  . - + brancer, Sir R. Heron, who. appointed Mr. Deverall 
i theſe e offices, had a 7455 of e the 


7 


"0%, St 


* 3 a del: to eme of the form cletks. 8 


5 They relied allo o on: an . wit, 1 copy be ich : 
| was produced from the office, Rot. 26 H. VI. which 
reecites, that certain ad men, by the good old uſages, 
_ - were brought up to the bufineſs of the Court of EA. 

chequer, and directs the Barons ro eantinue «0g; 10 


their offices. 5 355 


The 2 . II. c. 23. 1 22 ca I. 3 
which make a clerkſhip neceſſary before being ad- 
mitted an attorney, in other caſes expreſsly excepts 
this, and only requires, that the clerks in theſe 
offices in the Court of Exchequer, ſhall be appointed 
as they have uſually been heretofore... The legiſla- 
ture could not mean, that thoſe attornies who are 
employed in the public bulineſs for the revenue, 
ſhould be leſs regularly educated in the knowledge 
of their buſineſs, than thoſe who are employed in 
pri vate diſputes; beſides, an attorney in one court 
may practiſe in the name of an attorney of any other. 
The legiſlature could not intend that Sir R. Herus 
ſhould alone have the power of admitting as.attor- 
nies whomſoever he may think proper. The clabſe 


in theſe ſtatutes therefore. mult refer to the cuſtom 
proved | 


6 * * 0 


N cleckſbip among other attorvies, ſimilar to that 


which cuſtom had before rendered neceſſary in this 


department. In the Office of Pleas, the Pipe Office, 


andthe King's Remembrancer s Office in this Court, 
dle clerks of which are alſo excepted in theſe ſta- 
'rutes, a cuſtom prevails fimilar ro that now con- 
tended for by the clerks of this office 3 2 clerkſhip 


has always been 'necefary there. The ſtrong affi- 


nity berween the different departments of che Court, 


gives great light as to the validity of the cuſtoms in 


each, If Mr. Deverell has any claim, he ought to 
try it at law; he ſtates himſelf to be in poſſeſſion, 
—then if he has à good title, an action for money 


had and received to his uſe, will lie to recover the 
profits. An office in which the public has an intereſt, 


by the recovery of the publit revenue being entruſted 
to theſe clerks, ought to he decided in the moſt ſo- 
cnn way by an o ad vor by « m . 


e 


Richards in ae of the rute.—The firſt Ratute 


which regulates the appointment of attornies, is the . 
4H. IV. which requires an examination to prove 


them fit perſons for that ſituation. The 2 Geo. II. 


makes the having ſerved a clerkſhip neceſſary, but 


expreſsly excepts this, and ſome other offices, where 


the officers act as attornies. Then if there is any 
affinity between theſe and other attornies, the only 


qualification for theſe ſtill continues, as formerly it 
was for all attornies, that of being fit perſons, Ac- 
cordingly the writ of privy ſeal, which requires the 
Treaſurer's Remembrancer to appoint clerks. in 


HE PO BIND . ge 
legilature muſt be conſidered as there eſtabliſhing a 


113 . 
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5 Among the 


3 = chat of fo icitor. to 


| ferved 4 redo tilp- in the office wow in | 
app equally to that office ; pet it 
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=p 5 ſerved a clerkſhip to ſome ſworn clerk in the 
555i it is uſual to appoint the head'clerks in the tes- 


1 "wn from among thoſe who have gal 
Albin, the ſubordinate ſituations; but t 

1 „ "OE-S: neceffary | nor an univerſal rule.” But if by 
F ſwearing to its being the uſual practice, they me 


- 


do eſtabliſh a preſcriptive rule to guide. 
volk Sir R. Heron; there are ſufficient inftances of 
3 5 exceptions from this practice to defeat their ie 
OO 12 December 1565, a queſtion aroſe, whetherMr. 

| ayhew, who had been appointed by the Remem- | 
= bpbrancer, or another, who had been articled in the 
EE, olfiice before him, was entitled to this appointme! 
it was determined in favour of Mr. . 


* 


hip under 2 a Mr. B whe bad never 
$57 908 lerkſhip at all, and therefore, according v to! 
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_ . 1 not nfs lly'a e 10 court 
yet Mr. Barber enjoyed unmoleſted that office dur- 


ins bis lite, If be was novlegally a clerk, he could 


5 


him, could not give Mr. Maybew any | 
right as having ſerved a Fs under him; 2 
when his right was diſputed, this/objeQion. was not 
taken, as it certainly would have been, if the other 
offcers had then thought any ſuch preſeription 
exiſted, By that caſe -of "Maybew it alſo appears, | 
that the Remembrancer has an election, and is not 
bound to chooſe the ſenior in the office; yet that 
alſo had uſually been done, otherwiſe there could 
bare been no 8 to e the PBS 


ticled 


* 


* 


e 4 Fe of duda N the quan- 


clerks in court in this office; generally ſixteen were 
named. Now the Remembrancer rarely appoints - 
more than four. He is anſwerable for the fitneſs . 
of the perſons he appoints, and therefore ought not 
to be ſhackled in his choice. Theſe circumſtances 
ſeem to ſhew, thar. the appointment is wholly in his 
_ Ciſcretion, with no other reſtriction than that men- 
tioned in the writ—to.chooſe fit perſons to fill the 
office, The deciſion in Maybew' s caſe alſo proves, 
that the preſent. mode of application is proper. 
This Court is the proper tribunal to regulate every 

thing that relates to its officers. To ſend the mat: 
ter to a trial at law, can anſwer no end but that of 
multiplying ee 


JJͤ . 


Burton in reply. —The ot of Me. "Banter paſſed. 


Md Toon derable 


not communicate that character, and the being ar- 


tity of buſineſs made it neceſſary to have many 


Jab filentio, his appointment being of very inconſi- 
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| derable wats oh Ady ia se t to conteſt 
Mr. Mayhew ſerved his clerkſhip Under Bim, | 
| whe chen babe a clerk in) hn there 

A cterkhiy cok Repair Ray or. 
although irregularly admitted, 


n it is the ſubject now in diſpute. We enn: 
tend that thoſe only are held in law to be fit, bo 


| have qa been e in we, ee by 
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of the Court, —lIc appears that the practice ac: 
- Pipe Office; and in the Office of. Pleas, which are 
offices analogous to this, is, that no one can be 4 
mitted a clerk, unleſs he has been articled and has 
ſerved "his clerkſhip. This makes ſtrongly. againſt 
Mr. Deverell's claim. Then, with regard to the 
acts of parliament, that of 2 Gl. II. ſays, that all 
clerks ſhall be articled without any exception; the 
22 Geo. II. although it excepts the clerks in this, 
and in the Pipe and Plea Offices, yet ſays that they 
ſhall'be appointed as they were yſed to be before 
the paſſing that act; and we find that ſo far from 
ſanctioning irregular. admiſſions, the imftnemortal 
practice in thoſe offices has been, that the clerks 
have beer admitted as their articles ſucceſſively er. 
pired, with the ſingle exception of Barber's caſt in 
this court. A ſolitary caſe will have no weight where 
the general practice and the reaſon of the thing 
are ſo ſtrongly againſt it; more eſpecially when it is 
1 that that caſe Was unconteſted 1 


„ The | 


Ch 

4 toally; 
ie clerkſhip wolild 
be good. The fitnefs of Mr. Deverell is nt ud. 


107 exerciſe an arbitrary dſſeretion in che appoint- 
ment of the ſworn eferks;/is yerys At 


? Js vichin poſſibility that he might Helegare this 


cruſt to very unfit perſons, and thereby occaſion eſ- 


nothing to fag; that the injared parties micht have 
redreſs againſt him for ſueh abuſe of his diſcretion 
he has a freehold for three lives in his office, and it 
would be difficult to point out the redreſs which van 
de had againſt him: it is better therefore that this 
Court ſhould interpoſe in the firſt inſtance, and re- 
ſtrain the Remembrancer in the indiſcriminate ex- 
erciſe of his power of appointment. The rule muſt _ 
be diſcharged, bur without prejudice to any other 


mode of application that uy e be adopted | 


by Mr. Devereil. 


MB. This aueftion: was heard again in ra 
Term 1795. Vide * 46. ook 


Ex parte Winpvs. 

R. Vindus, one of the ſide clerks in the King's 

Remembrancer's Office, applied to the Court 

to have the name of Mr. Donne, now ſtanding on 
the roll prior to Mr. Vindus's 1 ſtruck out. 


It appeared that Mr. Donne had bern articled- to 


Mr. Fowler, one of the ſworn clerks, while very 


1 Gadd of Gene the Reedambrancee j | 


ſential injury to the ſuitors of this courty, and it is 


5th Jak. 
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the place. Some of the witneſſes ſwore, that it was 
the practice to ſer it out in cocks; others, that 1 
was more uſual, in fine weather, to ſet it out in the 
ſwathe; and that to avoid the injuſtice of taking 
every tenth ſwathe, where the field was irregular 1 in 


ſhape, the Pr actice Wag to ſet out the tithe by pacing ES 
. ertridgt 


f 


4 


* was a bill for tithes; the principal point in down 1h 

diſpute was, the moge of ſeiting out the tithe — 
of clover-hay, whether in cocks, or in the ſwathe, . 5 
the plaintiff inſiſting on the former as the cuſtom of r . 


1 


7 


3, 


— 


Where a tithe- 
able article has 
been introduced 
into a pariſh 
within time of 
e of tithi 
- It has always 
been uniform, 


in this neighbourhood, one 


1 oi was r el not a a decided N ſvg they 
©  Infifted that the cuſtom ſet up in the preſens caſe, 
| - diſtinguiſhed it from that, even 12 it were conſidered 

wo u me GENES > IDK 5 — * 5 * 


"IRE, 
8 


Rabi a Richards, on the hs kde, KS on 


| the caſe of Collyer v. Houſe, as determining the queſ- 
tion: to the cuſtom ſer up they anſwered, fk. that 


it was not eſtabliſhed in fact by the evidi 


| condly, that clover, being of modern introduRion 
- into the EET | could not be * "OM Ws 2 
| cuſtom. Sea | 


— . 
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the time when this commodity. was: firſt Cultivated 


ing had prevailed, I think it would 50 Mane to 


- derive a ſanction from ſuch practice, analogous 10 
the Court will that which a cuſtom gives, in thoſe things which are 


properly capable of preſcription; but here no ſuch 
L. uniform practice has been proved. The caſe falls 


therefore within the rule adopted in the caſe of Col 


caſe; and certainly, from the novelty and general 


Her v. Houſe, laſt term. It has been ſuggeſted that 


a rehearing is intended to be applied for in that 


importance of the queſtion, no caſe can be more 


proper for the moſt ſolemn conſideration; till the 


final determination of Colyer v. Houſe, we ſhould 
not wilh- finally to decide the preſent. caſe ; but 


while it ſtands vnreverſed,, we muſt adhere. to it, 


| nounce a decree at preſent to diſmiſs the bill 12 to 
this 


We have therefore thought it expedient to pro- 
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ws being too looſe ; it inſiſted on a modus, without ger dhe plain 


ayerring it immemorial, and admitting that the de- — RTE - 


fendant did not know how long it had ſubſiſted. — ; 


It was not ſtated at what time the modus was pay- him. 
able. The modus was ſtated to be for cows, milk, © 
and calves ; agiſtment-tithe was admitted in another --. + 
part of the anſwer to be due, which was. Geng | 
Tug on as V bee 0 the modus fer hb 
a 4 Chief 8 * were a bill | 

by the landholder to eſtabliſh the modus, we ſhauld 
tie him down to an-accurate ſtatement of his claim 

for he is bound to know it before he brings it igt 
Cort: but in an anſwer, the tenant is brought 
within a limited time to anſwer whether he has any 
defence to make, and if he gives ſuch a ſtatement as 
vill inform the plaĩntiff of che general nature of the 
caſe to be made againſt him, ir is kalncient. Jn ; 
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ting out the tithe of wool, for which the defendant ting our the 
had offered to make amends; the plaintiff claimed I: — 


to retain his bill for that, and for Eaſter offerings, a. | 


which had never been demanded nor paid. Burton and the non- 
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E =." her ſolicitor, Nr: Chater 3 on the | 
5 y the than one fixth was taken off; a rule b 
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n e a. on the gro 0 
= wie”... Dim. 1 1 8 Kern tion. 
3 that rule. J t 
3 3; 5 Ei : OS Per Cur. n a reference to the , 
En, 4 abt} the ſtatute: gives a diſeretion to the Cl 
. give coſts, where more than a ſixth is taken off, ut _ | 
- mn no other caſe. - The order muſt: be ſer-afide. 
. 8 Where \.. yl was alſo a part of the motion to | 
BY Arie the Maſter ſome of the bills of coſts for taxation 
Ef without Sed it appeared that ten bills of coſts were deliyered into 
0 SETS the Maſter's office for taxation, about ſeven yeal 
aue ae vn in before. The ſolicitor neglected to get them raxed, | 
8 2 or to proceed upon the order till lately; upon en Tl 
. — pp "gl taxation it appeared, that the Maſter had only 0 
A. er notice of four of the bills; five were TIN | 
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tobe permitted to take the benefit of it ; it is hoped e acre je 
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Pr and Simeon ſhewed cauſe on the merits A cutomia Li- . OY 
againſt diſſolving the injunction in this caſe. 88S 


The defendants had ſued at law for a balance, EP”: - 
which appeared by their anſwer to be made up. in fend _—_ 
this way; they acted as bankers, and at the end of merctant, and. 
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by 


and confirmed: by. the mode of dealing between the 
parties. As the balance when. ſtruck was always 
to the plaiatiffs, and they never © 
dealing, hut continued to do buſineſs. with-the ge- | 
fendante for ſeveral-yoars; they 78 conter 
was not a caſe of 
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nion that this caſe was not uſurious; | The ſtrate h 
allows intereſt not merely of 5/.-per-cent. fora year, 2 
but after the rate of 5 J. per cent. 1 ng p 
meats. of intereſt, or the diſcounting bills at the th 
beginning of the time they have to run, have h F 
been argued to be uſurious, as being a greater profi m 
than 5 J. per cent. for a year; but both theſe caſes er 
have been held to be legal, becauſe they are iſter an 
— the rate of 54. per cent. So here, the paymènt of er 
| intereſt quarterly is not illegal, and the cuſtom 9 
the place, and practice of the parties being to ſtrike | 
a dalance at thoſe periods, brings it to the cee 
freſh agreement, at the beginning of each qu hi 
lend the ſum then due. So the commiſñon cl mo 
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3 5 15 by a map annexed to the 

3 + fithes, or at leaſt of tithe-hay. 
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8 5 5 | : 


"The Court over-ruled the objedtion, and dit 
too iſſues, Need one as to a oe for all tithes, the 


un 
v4 


by 1 - 7 . 

- . 5 [4 

F F 8 2 
p 


I , % . * 
. 
* * 
- * * 
2 w 0 
0 * 
- 
* 
15 4 "i ; 
- * : 
7 » * 4. * 
- FEET, 4 3 4 « A < 
RS 7 A hk © + % 1 * , 8 
4 > R F EL Ie ifs 3. . 2 . 
. * « , - 4 . „Aer * A* wb. & * 3 * . q 4 4 
- of — — Fg 1 7 4 J ; 
* HE 0 N 5 * Rn. . 
, * . * : 2 1 © 4 ” 
\ 3 % N ++ : 
5 2 . : o 4 ” „ +4 / E k F 
of 4 : * 1 ; a 10 3 þ L * - 8935 & 1 : $ 7 2 
IG RO RI TORO ADIIT HCL E Tot | WES 


| ops os hed demurred merel for de- The The paper. 


lay, in order to ger over the term; Giles now: gellvered to the 
moved for a canli iaay the laſt day Af 


Tem. 3 : 855 e e 85 


The Court faid, that they could not diſpenſe with 
the practice wht 
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Edmunds, one of the officers of the Court, ffated IE 
the practice to be, that the paper-books were not | 


delivered till two days before the day appointed Dr 3 
the conſlium, „%%% ee | 


But the Court held the practice to be otherwiſe , 3 9 
for by ſeeing the paper-books before the day for 


the argument is named, the Court know what. day | 
2 beſt ſuit the length and importance of the 
Caſe, . . a 

2 + 1 5 | © 
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He then moved for a confilium on the firſt day. of "Ip 
ext Term, fu◻l◻‚nn. nnd 
Horna, Baron, objefted that paper · books were NN 
not delivered to the Judges. 
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da dere before ſhearing, time in one 
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* . 2 I The demand was reſiſted by Neunbam ka ane 
= |  ards for the defendant, on the groun 4 
"IM farmers in that neighbourhood find it neceflil 


5 | 8 * keep a certain number of ſheep, and to fold the e 
—— Don their. grounds to manure it; that they con wer 


* | the increaſe in the crop, by this 2 
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_ increaſe of the 


bour“ . | "It was. alſo infiſted that the other profit e | 5 1 
reg from the ſheep, t le wool, had 8 3 sf oa 
and that as they had not been in the A „ oy Ol 
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MACDONALD, Chief Baron,—As far 'as I under- CC 
ſtand the rule adopted in the deciſion of Bateman RR 
Aifrup f, the preſent caſe ſeems to fall directly e = 
within it; and if ſo, it would border war e,, ol 
ſumption in this Court to liſten to any arguments ©: _ = 


In oppoſition to the authority of thar ene; eh 
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| fefs, if it had not been ſo decided, the A 
for the defendant appear to me, upon. the" reaſon,” + 288 


of the thing, to have great weight. „„ „ SE 
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Horna, Baron.—Suppoſing the year in tithing TT 
ſheep to be a definite Period, from ſhearing tim 
to ſhearing time, as in grain or hay the year runs 
from harveſt to harveſt, the preſent queſtion will be 1 
perfectly clear; the defendant paid wool-tithe for © 3 


laſt year; he has kept the ſheep for half of ano tber J 

year, and has paid no tithe; then the tithe of agiſt- To e 
ment muſt be paid for 815 Eon en. 3-2 
o See the caſe of Ellis v. Saul, p. 337-8. ance ante. © e . IG 
+ See this caſe in Rayner, p. Me 5 ain . ns 
1 Fu KK 3 „„ emRnes. © "i 
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5 prey had brought an action as for 2 total laſs... The 
. : keel rer. plaintiffs led this bill for diſcovery. Whether the 
|  mereagentfor ſhip, which was ſtated to have ſprung: a-leak. and 
„ N — — oY foundered within. a day after ſailing fram Jamaica 
* 5 5 — = was ſea- worthy at the time of her departure. 
C The defendant Monro,' the plaintiff at law, ad- 
38 aa; ad ins: mitted, as the bill had charged, that he s 


E r wholly i ignorant of the matter, being, only an agent, 


moved . 4 
col, courſe; but Dres, Med K 
3 R and that the owners, the other def 2nd ats, lived at 
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Aae u, The plaintiff now moved, on an affidavit ſup⸗ 
5 ſe porting the charges of the bill, for an injuoRion 
iill the anſwer of the other defendaaes ſhould come 

=: in; and it was contended by Burton and Steele.that 

. = as this igjunction muſt have gone as of courle, if 

$ the policy had been made, and the action brought 

* - in the names of the ownets at Jamaica, ſo when it 

A | appears by the anſwer of the plaintiff at law, that 
1 5 he is only agent, and ſues as truſtee for them, 

1 the ſame rule ſhould prevail; otherwiſe hey g 
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an advantage by 88 the 68itious name a” their 2 ͤð 
agent. The only reaſon why, upon the coming in — 
of the anſwer of the defendaũt who Toes at law, and * - 
before the other defendants- have anſwered, the J 
Court refuſe to grant an igjunction, is, becauſe 4  _ 
delaying the claim of him who has anſwered; but — 
here the ER =" "2 inſwered; des = — 
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neon, on affidavits, that the maſter and mariners, . 
who could prove the ſtate of the veſſel at her ch 2 3 
parture, were now in Engin, but that if the rial © © 


were delayed, the. plaintiff at law probably might, 
from the nature of their 1 be OP. to 
produce them at a foture time. e 
The Cort 8 A opinion 4 from the cir- 
cumſtances of the caſe, this was a-ſuffigieat objec2 „ 5 
tion to granting the injunction, as the anſwer ß If 
the defendants probably could not be ſo deciſive, _.' | © A 
nor had they equal acceſs to know the ſituation of | __ 
the veſſel, as the maſter and mariners, who were enn 
board of her, both at the time of her departure, | 7 
and when the Joſs happened. - 72 
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ative of Thomas Pardoe deceaſed, in 1475 filed 
his original bill againſt. David. Jones and Mary 
Jones, to recover the amount of a bond for 4001, 
given to his teſtaror by Owen Jones. He 100 
Mary Jones as widow and executrix of the obliper, 
and David Jones as helt or deviſee of his real 
eftates. - Oar Jeues deviſed the eftaces in que 
to his brother and heir Rees Jones, for life, e 
mainder to his brother Evan Jones in fee; after is 
death of Oven Janes, Rees Jolies alto died, by which 
the cftate came to the pollefich of Ever ORE who | 
was then allo heir at fa of Ow # Jones. . The de. 
fendant thereto, David Fohtes, was heir at Tas of 
Evan Jones, and alſo ok Owen you 3 


* : 4% * 
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5 
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12 "the ip ae; a decree was EP in 
1775, for ſatisfaction of the bond, firft out 'of the 
perſonal eſtate, and on failure of. aſſers, by Kale o 


the real, 5 | 


10 1785 , David Jones died. 13 hy „ 
ant Febn Jones his ſon and heir at law, and the 


defendant Alice M. Jones his W and 0 
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 Hewell; his 1 EH POLES The . 
dill alſo ftated chat the perſonal eſtates of Owen 


Jones, of Rees Jones, and of Evan Janet had all 
failed; that the perſounl property of David Jones © 
vas poſſeſſed. by the defendants Alice Jones and 
Howell; and that Alice Jae. and John Jones were 
iſo in poffeſſion of lia Nt _ had come Is 
to him from Owen van * | 


F . 7 0 


ke appeared by the anſwers, that the perſonal 5 
eſtate would be "oP ee, > | 


The defendatits Jolm 2 Ace 70 att med to 
hold the real eſtate diſcharged from this claim, by 
reaſon of the marriage ſettlement of Alice Jones. 
By that ſettlement, made in the year 1766, Evan 
Jes covenanted to convey the eſtates in queſtion 
to truſtees, in truſt for David Jones and Alice his 
then intended wife, for their lives and the life of 
the ſurvivor, and after their deceaſe to the uſe of 
the heirs of the body of Alice by the ſaid David 
Foes to be begotten, and in default of ſuch iſſue, 
to the heirs of David Jones in fee. In the ſaid ar- 

ticles was contained a proviſo that the limitation of 
the ſaid eſtate ſhould be void, in cafe Alice (then a 
minor) after ſhe attained the age of twenty-one 
ears, on proper requeſt made to her, ſhould for 
nine months refuſe to do any reaſonable act, re- 
quired of her by the ſaid David Jones, or the iſſue 
of the marriage, or other perſon intereſted in the 
ſettlement, for the ſettling and ſecuring certain 
otder eſtates therein mentioned, for the purpoſes i in 
the ſaid articles after- mentioned, to wit, To the 
kad truſtees, in truſt for Rachael Philips the mother 
| . of 


* WW | an —< 


8 
* py 


1 a 90 1 1 2 7 
» : 4 
- r 


7 e = * ö 
n 1 
ws 7 ; * x 7 8 * 


£ 


kan FRY 2 1778 
Alice levied a fine of all the. premiſes c 
the: ſerclement. 0 The: declaration 7 5 8 65 
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The defendant Jane Howell c 

of a mortgage, ſecured to her! 

vid Jones by virtue of the 
iven him in the deed of 
ue from him to her huſban 
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his caſe was argued. y Plumer an 
the plaintiffs, and by Richards. and J. 
the defendants, foi 8 


d Omen 


It was contended for the plaintiff, th at his, > 
was to be paid out of the eſtate of the obligger. 
It is clear that in the hands of Rees Jones and. Evan 
Jones the deviſees, the poſſeſſion of -the eltate 
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he mighr, and: Kill — 55 Men ehe e | 
ſuch alienation, not only the alience ble dif- 
| charged from all claims againſt the anteſtor, but ( 
J the heir alſo, having no longer any aſſets in his 
F hands, was diſcharged. To remedy the latter in- 
; convenience, ſection 5. enatts, that alter aliena-. 
; tion, the heir-ſhall- continue 
\ WHY till che land ſhall be diſchar 
b The ſituation of the deviſee before this ſtatute, 
; vas better than that of the heir; for neither he 
7 nor the eſtate were liable to any demands againſt 
: the deviſor. The ſtatute has made him alſo ſub- 


o 7 . 4 


Jet to ſpecialty debts; but by different means; 
it avoids his title, as againſt. the creditor: ac- 
| Cordingly, the diſtinction is kept up throughout 
the ſtatute, In ſection 3. where the heir. is ren- 
LIE dered 


> an 
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neceſſary to 


alienee of the heir, 
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It is material to obſerve, that theſe 
only executory; and this is not like the caſes, where 
it has been held, that marriage articl Ne- 
vail againſt ſubſequent judgments z for 
claim of the plaintiff is prior to the artic | 
therefore. ſbould e agaiaſt them. 


. 


But theſe articles are. avoided; they contained 
a proviſo to be void, in 
nine months to ratif] 
veyances: by the fine ſhe has levied, it 
impoſſible for her ſo to do, and 
refuſal to ratify the articles. And if this E 
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again We 
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right. . of that TE the: = of the heir: 
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not at all affect the 

queſtion; and no caſe has ever occurred, 
the avoidance of the deviſe, i int 
| tute, has been circum 


them by 
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of Alice refuſing for 
ing proper con. 


this amounts te 2 
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- Befed, ths hes of 3 1 © BW i 
from all. debts of the deviſer; 


and that ſtatute has al ways been; cankidered- 36 
bringing him into the ſame ſituation with the heir, 
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and thereſare, 
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deere T2006 an kon ut. 


dune ans abe hefendani Side Feveeo e ane 5 
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inſt us, we are nat ee 


againſt him. 
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by any: demand | 


Suppoſing ig to be in as deviſee, 
 his:conveyangGes or covenant to-convey by the mar- 


riage ee, g only ee WY aye 


wholly. diſcharged: 
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The words in ſection 2, avoiding and annulling 


the deviſe, are nl * as again the ſpaciaky' cre- 


6 ditor;? 


they cannot therefore have à litera! 
meaning, for atherwiſe it would; inure to the be- 


refit of the heir alſa. But: ſuppoſe you take the 
liberal meaning of the wards; the effect of avoid- 


ing a deviſe, is to lat the eſtate deſeend; then the 


avoiding the deviſe, as againſt the ſpecialty cre- 


« ditors,” means, that they ſhall haue the, ſame be- 
deſit as if it had deſcended; that benefit extends 


io give them a perſonal remedy agaifſt-the heir or 


_ but no charge pon the akantt in the: hands 
of a ane 5 | 
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Section 7 3 the deviſce, ler alienation, 
* liable and chargeable in; the ſame manner ag the 


© heir at law.” 


But how is the heir chargeable?! 2 


He 
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3 thav David Numer m Was | able to thin demand; but 
ve are pn from him-for valuable eenſider - 
notice is dot charged 
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netal wants that eee Hure vs 


v. Weedon, 1 Eq. Ci C 


A 749.1 but if they can follow it in the 
= _ purchaſer from the deviſee, they have 1 el 


1 


bas accordingly been the uniform practice 
Es 125 proſeſſion to conlider this as a certain 
I Blined principle. A purch from the deviſee 
E. has always been held 

* = I. | gala creditors, 


= „ nion now would introduce the utmoſt 


Or ( 


. conſider tbemſelves as pur th 
£45: © | . Py me undef a conveyance f 


ue der heir & ede deb Gare ee 25 Ab as 
the particular effare to Rees Jokes determined, and 
| the fee veſted\in poſſeſſion in the perſon who was 
| then heir, he is to be confidered as in by defeent, | 
| his. beſt cltley « and nor 8 dacht under the de: 
riſe.” My 8 pe 4 2 


It bas bets 3 wk ihe article Fn eie 
by Alice levying the fine; and that this amounts to 
4 refuſal to convey the eſtate according to the in- 
tent of the ſettlement. But ſuch refoſal is only to 
have that effect; if continded for nine months ane 
requeſt made. No fuch requeſt is ſtated; nor in 
fat could « ever "On been 2 205 8 e 


Then, if the artictes Aharge thi eſtare in the - 
hands of choſe who take under them, it is clear that 
the benefit of them neither has been nor could be 
waiyed. | 


Suck articles are bigdi ing FRO the wife, Goat 
then an infant, Drury v. Drury, 5 Bro. P. C. 570. 
Durnford v. Lane, 1 Bro. R. 106. and are to be 
 tarried into execution in ſtrict ſettlement. Trevor 
v. Trevor, 1 P. Wms. 622. The fine levied by the 


| huſband and wife could thetefore have no effect 
to defeat the ſetilement: for . had on life 


eltates, 


But if the fine could Tofivey the fee to the huſ⸗ 
band, he would then claim, not as heir of Evan 
or Owen Jones, but as a purchaſer from thoſe en- 


titled under the ſettlement, and therefote would 


ſand exactly f in their firvation, 
11 Plumer, 
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ee be, Phaser in- ple 64 time cnt Owen Jones 
> deviſor) Mabe” his heir at Jaw was Rees Jones, who oel 
eee BHI an eſtate for. life under the: deviſez the woe 


the death of mainder in fee-veſted at the time of the dont * 


is heir of the _ 

5 e ee the deviſor, and the remainder-man, Evan 
181 — 
ſcent or par- not being then the heir, took the fee as a 


i Senf . chaſer; no ſubſequent TI could ge. che * 


* ture of his eſt 


R 7 » . vx} 


Then, it be 8 8 as. Ay Ee we Ja il a 
againſt us his title, and of courſe. the title of all 
1 under him, is void, dee the 
ſtatute, ST LEE. 
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14 ebend Chief Baron.—Cenainly hs = 
. which: has been raiſed lets in_a diſcuſſion of the 
greateſt importance upon the true conſtrudtion of | 
this ſtatute. The general impreſſion upon my mind 
has always been, that the ſtatute has put the heir 
aaland deviſee in exactly the ſame ſituation j mak - 
1 ing them perſonally reſponlible, after alienation. of 
8 the eſtate, as if they ſtill held it; and diſcharging 
W bend fide purchaſers under them from all liability. 
335 I.)᷑ẽ is rather fingular that no caſe has ever occurred 
Rl on the ſubje& with reſpect to the deviſee; probably 
the caſes upon alienation by the heir have been con- 
ſidered as putting both queſtions at reſt, no. diſ- 
tinction having ever before occurred. But a8 this 
is a matter of very great general importance, | it is 
proper that we owe, weigh it * beioes Lack 
any deciſion. 


vide Hob. 30. 1 "Ladd Roym. 728. I Rot. Abe. 626; Po 
ron v. Holmes, where the remainder man is heir at the time tal the 
deviſe. „ ; 
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| MICHABLMAS' TER . 5 


the opiaion of the n C 


| The only. Aifcutry.i in 7 5 as Nie 1 oY 
enlement. It has indeed been attempted to raiſe 


another queſtion upon the conſtruction of the 8 
tute of William and Mary, to ſhew that as againſt 


creditors a- deviſe is wholly void; and therefore 


different from the caſe of lands deſcended: it is 


clear that no ſuch diſtinction exiſts, Before that 


ſtatute, the only remedy of a creditor was againſt 


the heir, to the amount of the aſſets defeended. 


A deviſe effectually defeated his claim; the ſtatute 
therefore extends the remedy againſt the deviſee; 


but in this caſe, as well as in that of the heir, it is 5 


clearly the intent that the land ſhould not be 
charged 1 in the hands of a purchaſer, and accord- 
ingly in both caſes the heir or deviſee continue 


perſonally anſwerable for the debt after they have 


parted with the eſtate 1 in 5 of hy gong: they ns 8 


came chargeable. . 


It has alſo been inet that the proviſions in ” 


the marriage ſettlement have not been complied 


with, and that therefore its force is gone; that the 


fine amounts to a refuſal on the part of the wife to 
ſettle the lands according to thoſe proviſions, Te 


certainly was not ſo conſidered by the parties; the 
fine, inſtead of being a retraction of the articles, 


and a refuſal to comply with them, proceeds upon 
that very ſettlement. Whether thoſe articles would 


have been carried into execution in ſtrict ſettle- 


ment or no, certainly the fine conſiders the wife 


%% ee” 


1 Chief Baron, this « day. delivered 22 5 
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CASES IN 


on an eſtate tat” fettlement, 
. and cannot therefore be taken as  repug ating it; 
Then whoever claims under that ſettlement holds 
e purchaſer for valuable | 
cannot be affected by any perſonal equity againſt | 
. thoſe from whom the title is derived. 


ration, 
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above the value of five pounds, which were entered 
to gv by the coach. The coach ſet out fram the 
Swan with Two Necks in Lad-Lane, at which there 
is a board ſtuck up ta give notice, that the pro- 
prietors will not be reſponſible for any parcel above 
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nc an DETERMINED 9 85 
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COURT or * BXCHEQUER; 
1 1 
a I L4 RT T E R M, 
35 GEORGE m. 
— — „ —— — — —— 
"On v. Doren, e 
| 27th January 
„ 
N was an action againſt the owner of a fige- If the plaimiff 
coach, for the lofs of the plaintiff's goods miſtake of a by 


witneſs in the 
moſt material 
part of the 

cauſe, a new _ 
trial ought to be 


granted. 


the value of five pounds, unleſs entered and paid 
for accordingly. The goods were entered at the 


Cloucefter coffee-houſe in Piccadilly, which is a re- 


ceiving houſe for this and many other coaches. 


No intimation was given to the plaintiff that this 
vas not the original office of the coach. The 


book- -keeper of the Glouceſter coffee-houſe ſwore 


zt the trial, that there was not in his office any no- 


„ tie 


* 


2 fimilar to that in Lad. La wo 
_ accordingly: found for the plainrif. | 
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Plumer and Dauncey moved for a new trial, on 


an affidavit of the book - Keeper, that he had 8 


4 


_ miſtaken at the trial, and that ſuch notice bad bern 


\ EIS, 
g 1 2 * 


fixed up in his office. „„ PE, 


© Piggot and C. Moore objected that this would be 
a new trial merely to ſupply a defect in TRE eyi. 
dence which the defendant ought at firſt t. 
provided againſt, . KEE e On oe 


%*% 


MacponaLd, Chief Baron,—Since the argument 
of this caſe, we have conſulted with Lord Kenyon 
and ſeveral of the other Judges as to tlie practice, 
and we find, that where an evident miſtake has 


pened, it is uſual to grant a new trial.. = 


An affidavit was then produced on the” other 
* ide, that the notice at the Glouceſter coffee · houſe 
was ſo ſmall, and ſo obſcurely placed, as do be 
ſcarce diſcernible. e 1 Pg 
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The Court however thought that this point, bee 


ing the moſt material 1 in the cauſe, gughe a0 7-0 
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qui) was 2 bill for an jan Shen. Rs to hav Aion n bl : 
certain bills of exchange, upon which an action bill co have Hob 

bad been commenced at law, delivered up; hay- dea be 


ing been given. for Por won at Play. . dien ona 


bl 8 0 
* * ? 


The Jefendaa 33 on Pa 8 = 115 — 
relief was at law, and therefore a bill praying relief | 
as well as 3 was void in toto. Price v. 

James, 2 Bro. R. 319. Collis v. Swaine, 4Bro. R. 480. 2 
Thrale V. Roß, 3 Bro. R. 57. "PEER „ 


For the plaintif, the caſes of e Sbad. „ 
well, and Baker v. Williams, Ambl, 269. were re- | 
lied 1 to ſhew a fee. to 6 celiet | in . 
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"The Court orer-roled the demurrer. 1 8 „ 


Hollift and Wer for the plaintiff; Plumer and 


mn, the defendant, de he | 
y 3 5 | : e ten] 5 | 
— _— BB —— 
| RouTH v. PeACH. 5 Fuge, 


roth F. * 


s log x bill ſtated that the plaintiff and defendant were The til ned 
partners in trade, and agreed to diſſolve their chat no wif 


] partnerſhip; that to ſettle their accounts amicably, fora pa Take 
| event v 
| LL 4 | 85 they D 
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| intiff t ey xe upon two. ar itrators. eir . 
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plaint 


f b : * eee pointed certain perſons to collect. the effects 2 
The Cert pay all the debts, and to pay over the ſurplus 
/ thought the bill equally between the plaintiff and the defendant, 


dust to have | 
rb bill then ſtated that the receiver had collected 


E the effects, but that there was ſtill a deficiency, the 
755 4 1 roo debts not being all diſcharged; that ſeveral de- 
the pla: mands had been enforced * againſt the plaintiff, 
PETIT for which he called upon the defendant to con- 
tribute. The bill alſo prayed that an Account 

might be taken of the EFT of the Lo 


and of the debts. : 1 — 


4 


To the bill the defendant pleaded the ava. = 


8 for the plaintiff, contenged char as 

award was no bar to the claim of the plaintiff, 

The award ſuppoſes a balance in. They of the 
partnerſhip; ; a deficiency has taken place; the ar- 
bitrators have not provided for this contiggerey: 

ol courſe, in ſuch an event, the award is not final, 
 - where it has made no proviſion. The ſuppoſed 
/ | balance was to be divided; but no mention is 
made of apportioning the deficiency. The plain- 
tiff has been called upon by the W ny 
he to be re-imburſed, . 85 


— 


Pluner and Short, contra. 1 9 5 2 1 

The Court thought that the bill pught' to 88 
ſpecified the objections to the award as a final ſet- 
tlement of the account. It qught to have ſet forth 
the deficiency, and what debts in particular the. 


. Fa has been called van to . > 


EA Rt REI 


— be weder, as l. 5 oe we? 
The plea was allowed. : I, £ ; 


This ples is fer down hs re-henring, 


Dawson v. rumerrs, 


— 


A* Aich was . by the bolder of a In of An An injndtion 
exchange againſt the plaintiff the acceptor ; he one w — 


law in that action, and for want of an anſwer, the 
injunction was granted. The plaintiff in the ori- 
ginal action at Jaw, then returned the bill of ex- 
change to his indorſer, who. commenced 2 freſh 
action galoff the ana 


7} 8 


Har- now moved for an injun&ion, as' being _ 
tvally wihin the former order. 


Sutton objected that the ſecond plaintiff at law | 


not being 1 in the cauſe, nor any injunction prayed 
*gainſt him, could not be called before the Court 
by a motion.” Had the injunction extended to re- 
[train the aſſigning the bill, there might have | * 
ſome ground for a motion. | 


- | 0 


filed a bill for an injunction againſt proceeding at E 


_ junRtion is often grant 
ſudden waſte, without being pray 


” . *g po 5 
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enen is vas ah action againſt a ſheriff for an 


| an elcape | 
. perſon arreſted at the ſuit of the plaintiff, 
| eſcape, heis and whom the ſheriff's officer had 0 


dds debt wat At large without putting i in bai. 


; | hall be proved, s | 25 2 3 5 ' 
e I Plumer moved that the proceedings might. be 


ſtayed on payment of the ſum ſworn. to and 


ry * 
0 , 7 


- - 4.x 3 I ME 
1 > - ng 2785 5 wr 
1 2 4 * 


„oe was thewn by Gibbs and Lau, that 
3 43 plaintiff was entitled to hold the ſheriff as his ſeev- 
„ rity for all the debt he could prove above the ſum 
© ſworn to; otherwiſe he i is a loſer by the negligence 
JJ ES ne TE Oy 


- 


os The Court were clearly of opinion that 
"a _ tiff was entitled to proceed againſt the 
5 | the whole ſum due to him 


fendant. n | 


* . 


3 The rule was diſcharged, 
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_” 1 WEE hal” Sew "of a Bae eftreated This This Court | | 
D might be allowed for payment of the expences fine eftreated cſtreated 
ol the proſecutor, He ſaid that in Mr. Jolliſſe-s nab. ye - 


caſe in the Court of King 3 Bench, a park: of the NO 
fine had been returned. 


4 3 


. * 


Tor b muſt ON 5 done 
by the Court of King's Bench by virtue of a war: 
rant under the 7 Seal before the fine was 
ellreated. * I Rs „ „ 
| The Cont wy Exchequer may remit a 28 of a 


fie eſtreated, but cannot direct the e St 
MN,, 


SALISBURY v. Hryz, „ 7. 


Moron to compound a gui tam ation brought 

for the penalty for not having proper ſtamps 
vpon indentures of apprenticeſhip, The action was 
brought in confequence of a quarrel between the 
Parties, and was not taken 5 by the * | 


It was objefted un the Attorney Gat or the 


bolicitor for the ſramp- -office ſhould . had na- 
lice, 


The 
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5 "The ent, upon e - ak 5 not 
- neceifirys but that there muſt be an affidavit of 

the ſum compounded for, that the Court "might | 
" Row what was to be paid into Court oy: the 8 of 


. > * = ; 5 
n EE i 6 HY 55 | 1 8.5 . . . 
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rie being n no fuck une, the motion " 
$5 9 5 1 


Hall. 


| Sejeants un | Pain V. Vavona and Another. 


24th , Bos . | 
An infant lega- ws ; was a bill dye an infant br tuo 
__— for an 1 executors for an account; only one had proved 


the ro execu- the will; the other in his anſwer denied having 

came bad not proved, or having. poſſeſſed any effects of the 

ng teſtators and no n, ven gane; into ta the 

Een - contrary. Et. 

count was di- 

both. 8 1 Short argued that as goin him the bil ook be | 


diſmiſſed with coſts; the circumſtance of a ſtranger 


| 

( 

thinking proper to name any perſon executor to his 4 

will, who does not chooſe to take vpon him the 
bDbdDourthen, can be no reaſon for his being, "brought 1 
5 deore a Court, and made ſubject to the e | 
a ſols, ar of an Account, x | : 
þ 

He ſtated that in 1 3 „ 8 ; 

of the Rolls diſmiſſed a bill 2 the fame kind on ö 

this ground. ; Te 


| $4 


? 35 en- 


U ooch ee e bas — Alte 
or no, can only appear on taking the account; he 1 
may prove the will when be chooſes; „ 
proved it fince bis anſwer was put in; he may act 8 
vithout proving it at alt; fince the anfwer, aſſets 5 
* may have come to his hands. An adult legates | 
might waive an account againſt him if he thought 
proper; bur the prochein ami of an infant would 
be guilty of great W e only one 
executor. hh — 
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The Court decreed the account t againſt bo che 
deſendantet 15 | 
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LoD v. HATCHETT. 
4TCHETT, mortgagee in poſſeſſion for thirty- A mottgagee. 

three years, brought his bill to forecloſe. 2 * 
Lod and other creditors of the mortgagor, „„ 
baving obtained from him a conveyance of the nalty; the 9 
equity of redemption for the uſe of the creditors at veyed the equi- A 
large, filed a bill to redeem. At the hearing it 8 
vas, among other things, referred to the Deputy ee e 
Remembrancer to take an account of what was due bond fir. 

Nothing beyond 

to Hatchett upon a bond from the mortgagor of the penalty <an 
nearly equal date with the mortgage. The Deputy * © 
Remembrancer reported the whole principal, and 
intereſt for thirty-three years, to be due thereon. \ 
An exception was taken to this report, that the ſum 


| e due exceeded the penalty of the bond. 
Biria, 80 3 


+ * 
AC 


ns | 493. een 3 of  Equicy al wer. compmenating 
3 Bexond the penalty of a bond; any intereſhibeyond - 
3 that. muſt be a mere ſimple· controct debt, and c- 
= 1 5 not in any caſe be recovered, except agsinſt the 
ER . obligor / himſelf, The heir not beings Habe 5 
. jimple · contract debts, as. againſt him intereſt bes 
__ _- yond the penalty can never be tacked to a oft 
33 The original mortgagor and purchaſers are in 
A2 better place than the heir; for as: againſt them 
8 even ſpecialty. debts cannot de tackedr tola mort 5 
2 me gage *: yo 7 RE TEN 


e 
a 7, 


TR 


IR  Pariridge 15 Alexander, contra. .—The. ful in- 
8 tereſt is the ſum due, and may be recovered at law 
TITER in the ſhape of damages. This is not like the eaſe 
ol marſhalling aſſets, The mortgagor, or the per- 
ſons who ſtand in his place, can only be permitted 
to redeem, on Paying the whole that is one, in 


55 conſcience. 4 ö 


2 . ; 6 53 2 
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The court having veſepid'l it to the Deputy Re- | 
membrancer to take an account of what is due on 

the bond, it is too late to object that the bond has 

no preference; and of courſe the whole that i * 
conſcience due upon the * muy oy paid.” 
eden tis; Chief Birbg:<X obferve the con- 
47 0 veyance for the uſe of the creditors direct this 
- on. 8 debt to be firſt _ e 


* Vide Coleman v. Winch, 1 P. Was. 116. ne v. Pas 
- Atk. 33. . Arcber- V. Snatt, 8 1107. | | 8 * 


: wt PSON, 


1 3 8 FE, ants; 
in a caſe of Ketilby v. Ketilly, before Lord "Batharft, 
where there was a deviſe for payment of debts. 
Simple - contract debts, even for ſeventy. years 
ſtanding, were renewed by this deviſe, and were 
paid with full intereſt; but the bond-debts were 
only allowed intereſt to the amount of the penalty, 
and were therefore in A worſe: ſituation than * 
, upon n contract. 


1 


T he ks ſtood over to. 1 5 Eben * Cre. 
gave their opinion that Hatcbett could claim nothing 
beyond the pen alty of the bond ; 3 and therefore the 
exception. was allowed. RN, | 


Px plaimif® Waldo fold an eſtate 5 nice ; 

the defendant was the higheſt bidder; by the 
terms of the ſale a certain ſum was to be depoſited 
immediately, . and the reſt of the purchafe-money to 
be paid, or ſecurity given, by a certain day, on a 
good title being produced. The depofit was made 
with the plaintiff Smiib the auctioneer. On the 
day fixed, Valdo did not produce his title, but did 
_ a few days afterwards; the defendant did not then 
object to the delay, but took the. abſtract of the 
title, and examined it. Upon inſpection he found 
that the premiſes were the ſubje& of a ſuit then de- 


SMITH. and Another, v. . th 73 e 8 0 


Ar, 


e 5 


By the terms of 
an auction the 
the title.deeds 
were to be pro. | 
duced by a cer 
tain day; they 


were not then 
ready; but the 
purchaſer re- 


ceived them 
afterwards 


without objee= 


tion; 9- he Can- 
not afterwards, 
on diſliking the 
title, object to 
the delay. 


* 


pending: 5 


| > citafe;” aud — 400% 2 ne plagt, 

tie avctioneer, to recover the depoſit”: I 

[> bit was ffled for an i ij anctien t reſtrain bees: 
dmg in ckrat action, and en, Ou p 
. ine of the gree 


— now ae By an injunicn; en 1 
= ground that the agreement way frifl ſu it 
till force; and therefore althongh the purchaſer 
mamulſt recover at law, the title not having bee pro- 
Aueecd on the day fixed by the terms of the urn 
3 cChaſe, yet in equity he ought not to Be allowed ro 
1 take that advantage. In equity the time is neve 
| conſidered as of the eſſence of a contract; and be- 
ſides, his conduct in examining the title without 

any objection. as to the time, waives that pretenee: 

Then, any defect of title he may pretend to have 

4 diſcovered, is a queſtion to be determined at the 
* ©. - hearing; till the validity of his objection to it is 
determined, he cannot be judge' in his ow cauſe; 
24 ad reſcind the contract. The proceeding to take 
| advantage of his ri legal right” N * 


E ant ol | 
F F 6 - * 
. 1 0 a 1 
— 


ä une contfa. The defendans 10 1 a, 
_  ſwer fays, he would not have take any objeftion 
ro the delay if the title had been good; 12 found 
it bad, and does take the objection om the ground 
of the delay; this can never be conſidered; 2 2 
VVVoaiver of his right to eonſider the agreement s & 
* an end. It is expreſsly declared in Pe v. C. 
* | teis, 4 Bro. R. 332. that on ſales by audion; if 
_ vendor does not comply vu the terms 75 5 
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not make any 
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et 


bim _ proceed. on the, A 


d be co he hin reſcind the contract. FN | 88 5 | — 
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| n was leſſee from year to year under Target A A tenant _ 
0 | gh threat- _ - 
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. a year. ened with ſuits 


„„ atlwonatite - © 5X 
ariſing, adverſe to his, 


of a public houſe, at the rent of 10% 
Target held under 4. 
and Target's landlord claiming à right to deter- landlord's, nn. 
mine his holding, leaſed + th n emiles. to the interplead, = | oY 
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er and Stanley, for the de 
- * "Uſted, that the aan had ſhewn no 
17 Rel nterplead, It is againſt the 1 

the law, that a retake ſhould in any ſhape" 
. queſtion the title of his landlord, and a- 
cordingly he cannot .compel hi 
5 Dungey v. Angove, 2 Vez. } junior, 304 
pleader can only be where two Ker claim the | 


* 


fame debt or duty from a third; then 
OY rents can only become the ſubject ws ſuck EP 
' | when they become due. 4 | 3 9 
Ĩhe rent paid to the defendants Hodg 
| cannot be the ſubject of an interpleader z % fort he 
| -, have received, and therefore do not claim it. 
Beſides, the rent is only 1 10 f. in he why E, the 
5 5 tenant deducting the land-tax from it; tl 
5 - ſum actually in diſpute is tes than 10/, and belt 
* „ dignity of the court. i, 1 
I 2 4 , : * | 
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| „ rand; ere the 11 
| defendants wn re es argued, chat the ade of. 


2 Tie eb 9 Tech of the hits, is 3 5 ; 
done away by the future title. being! in diſpitez and 
un the ſubſeguent rents up to this time ate, or 
| ought to be, paid i into court, that is a fund more 
than ſufficient to retain the bill on that account.. 
50 in tithes, the maſt mipute demand is decided — 
vbere the right 3 1s diſputed. PN nn er FE 


| The two parties interpleading, both gin the 5 Ds 
| thing, a compenſation | for the uſe nd occlpativa” oo OT 4 
| of theſe premiſes ; and the payment to one of tte 
| defendants under a miſtake, if it ſhall ſo turn out, 5 _ 
cannot put the plaintiff i in a worſe ſituation than he 
| was before. Here the plaintiff claims no right to . IM 
the premiſes, and prays the decree of the Court — 
| touching the rights of other perſons, to protect bimm 
| ſelf from danger. He is within the general defini- © ' © 3 
tion of a party-entitled ro "0 an 1 bill. . . 
Mitford, 32. 5 1 Fg CE I 
Dungey it a was decided daniel; on the CCC 
ground of very groſs fraud and colluſion, = =, 
neral rule is eſtabliſhed to prevent a leſſee from 85 
calling his landlord to interplead. Too EI. 
tit, Chancery, (3 T). Gilbert's Chancery Forums > 
Romanum, p. 48: ; and Surrey v. Lord Waltham, in 

Chancery, 28th N * The e ö 
| Ih to 


® This appears Ts the regiter $ book 1784. B. p. 12989 4 
d have been as follows: : 


The plaintiffs PRO” * cauſe 3 Adelsisg thi iu jup Ao . 
lich they had obtained to reftrain Lord Waltham from Proceed. og 
„„ 5 ing 3 2 e 
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Ir i is N chat 


B's 15 his own Pn to ſet forth his 


1 Ss 17 1 


1 „ Te 


ing at law, that the as. Qi 

EJex among his children in certain propartions, Lor 

ing in receipt of the rents of the whole eſtate, and entin 
| himſelf to be entitled to grant leaſes thereof, demifed wo thephie- 
tiffs; that the other defendants claimed the ſaid 

. ſuits had been infticuted and were fill def 
.cerning the ſame; that the different defendants all 


rent from the plaintiffs, and threatened to ORR br ſus for whe | 
fame, or bring eje&ments ; that the ph 
bil to make the defendants interp end. 


Lerd Walthan's anſwer admitted the 


wg” 
9 0 33 


Tbe injanRtion was continued to the hearing, 
ing the rents into Court. 
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5 T4) Bivrox- in conſi 


rom him an it 
ife; and for ſecuring. lhe ayment thereof, the de: well as at iz <5 ng 
endant aſſigne to him all right or intereſt Which i 
be had, or might ave, to half-pay as a reduced „„ 
officer in the N Fon thereb granted to him — 


a power of attorney, 3 receiving the 785 
| fame; This annuity g i EL, 
Bemo to the plainti Sees 
maſters of the fore % pay over to 
| him the half. pay e 
conſequence of a 1 

| torney, and ag Action 5 
| | ceſſors, the Duke of Monty ens 
by the defendant Lidderde payment k 
: | the half- pay to himſelf; hich 1 ion. he reco- - 
; | vered,. Vide 4 Term Rep. 248. This bill was filed 
| to have the <a of this alignment as a ſecurity 
| | forthe annuit y,. 5 
e M3. 25 


oo of, bers 2 take Zh oath 
8 3 not be inforced. at law, as beigg 
8 ' \ Jeſty, was yet dd 
Ko i IE valuable contiagen 


FTF conſideration, is Amed in eq ity, Fw 
/ chaow. of ©. preſumptive beit to outlive his 
. anceſtor, vos inherit his eſtate, may be ſold. Hahn 
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T NS. 4935 So the i ol an * 
. pedtaney * a " Iegacy. by the will of 4 
8 living i is binding. Beckley v. Newla 


E Fig 2 EET i 182. And it is adopted as a general rule inequiy, 


* 


i that a poſſibility may be aſſigned, Wright v. Wi 

b 3 Vez. 409. And the ſame rule is confirmed by the. 
RE. of Jones v. Roe, 3 Term Rep. 93. „ 

| 95 5 5 FE - Accordingly, it was held in Cron WE: | ; 

3 2 Vers. 595: that the future wages ofa ſeals were 
CR 5 aſſignable; and this receives a legiſlative confirm: 
Es 1 _ tion with regard to the pay of the navy, 5 by 


REM I Geo. II. B.2. g. 14. which enacts, 17 for the 
NF N - future, ſuch aluguments ſhall be void. - The 
V «ff x determination has been adopted both at law and 
„ © equity, «s tothe: aff ignments of the half-pay 2 
1 . officers in the army. e caſe | of 15 5 


4, 


1 v. Myvil e, „* heard twice before ord” 


* SOR ol are, hd again in OZober- inal We 
3 13 tion to ſequeſter the half- pay of a 


hands of the treaſurer of the nat 755 
be . 1 © - _ celllor, after much deliberation, rac 
© - . cation: he faid, the firſt 
LW _ Tequeſtered i in the hands of the py 
- his cafe was cited from Mr. 
5 | : 4 20 9 8 2h 


_ e 1 e he Maſter 105 5 meh 3 or- 
3 half⸗pay in the hands of the treaſorer of 
| Chelſea Hoſpitad to be ſequeſtered ; and accordingly 
| Lord King-laid it down: as a rule that half-pay 
mould be conſidered liable to ſequeſtration. This 
3 negatives the exiſtence of any rule in equity to 1 855 
uin the half-pay unalicnably to the officers, | 


85. in Stuart v. Tucker, 2 Bl. R. 1137. 1 
ment of half - pay of an officer was held good. In 
the caſe of -Gomez v. Graham there cned, Lord 
Hurdwicte eſtabliſhed the ſame point, and re- , 
verſed the decree of the Maſter of the Rolls to the 
contrary, The caſe. of Yates v. Elliott, alſo cited 
in the caſe of. Stuart v. 7 uc ter Was ruled i in the 
ſame manner by Lord Meansfeld.. . And in the caſe 
of Spencer v. Coz and Drummond * 1773, Lord 
Bathurſt affirmed a decree of the Maſter of the 
Rolls upon. che ſame principle. HE 5 


In that cafe the plaintiff had binge: an Dy hom an 
officer on full pay, ſecuted by: bond and judgment, and by an 
alignment of bis pay, with notice to the defendants, the agents 
of the regiment, to pay it over to the plaintiffaccordingly._ The 
aſignor being abroad on fervice in Vai Florida, the plaintiff de- 
manded payment of the arrears from the defendants. They ob. 
jeded till they ſhould hear from the regiment that he had not 
taken up his pay abroad. The plaintiff filed this bill. The de. 
fendants proved, that by the rules of the army the officers are 
at liberty to take up their pay from the regimental pay-maſter- 
abroad, and that the agent is antwerable over to him. His 
Honour, however, decreed; that they ſhould pay the money in 
their hands in diſcharge of the arrears, and alfo the growing 
Payments of the annuity. out of ſuch monies as, 48 _ re- 
5 ceixe on account of the er. 1 | 
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15 | 1 


The Chancellor varied the dectery. 6 r 
charge the an nuity only out of what N 90008 in "Oy: 
| bands after: the demands of the pay-maſter, . | 
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g * ow ought 27 Tiff. Sbort eee an pwr, on > the 28th of 
Da App}, 10 diſcharge the. ples on. e inert 
ren practice, the plea not being ſet down for 
argument on the firſt day of this term, I” 
1 n * more chan an eight Hays | before. ere ae os 


_— 8 Cox moved on the 6th 1 and als this 
1 day, to diſcharge that order. He inſiſted that the 
rule which compels the detendant to ſet down the 
; ple for argument, does dot extend to thoſe caſes 


gl where: the Pies: is of a matter of record; Which does 
_—_ nat admit of any reply, and upon which the lar | 
1 does; nor ſuppoſe that any: argument can be. I | 
__ however, che plaintiff wiſhes to cake, advantage of | 
1 any informality in the Plea, he may ſet it dawn tor | 
=: - -| | - - argument; otherwiſe it is allowed of courſe, Prat. 
Reg. in Ch. 277. 262, Lord Clatendon's.Quders, f 
| | 97+ Other pleas, if not ſer aan, 8 
for ever undiſpoſed of. e e e GRE, f 
EE. . Short, for the plainzifh . on ae prices of 
Z | this Court being general for all. pleas to 
down, by the plaintiff Rules and Ordets bf Peek 
92. N. 10. and the opinion, of all che 3 
8 cordingly. þ 
3 Cox. — The officers agree that no inſtance has oc · 
_ curred. They have therefore no data upon which 
of form an opinion. a 5 
; | „ Te 


* 88 


The Court were of « opinion that the plea ought OE bh, 7 I 
have been ſer down by the defendant; but as te 


practice of the Court of Chancery is different, and 8 2 
the party had been miſled by that, and by the obſcu- tt 3 
f of the rule here, he ha leave to fet_it nn 
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HE detendant navin rougnt an ACtION again a 
R q . "NE. 
＋ 1 tiff. b ens 3 _ 2 EE ; * 
the plaintiff, che ori bill was and | a 


an injunction obtained. The defendant afterwards "> 
commenced actions againft the ſervants of the plain 
tiff for acting according to his orders in the ſame ; "mn 
maiter which had been the ſubje& of the former W 
ſuit and of the original bill. The plaintiff, ſup- - *. 4 
plemental bill, ſtated thoſe facts, anja LEES 


o 4 - . b 
* * ” * N 
« . ; "9-4 ” 4 


Plumer now moved an affidavit to extend the in- 1 85 = 
junction to theſe actions. . FG 4 


-, * 
4 by 


Stratford objefted that theſe parties were not be- 
fore the Court, FVV 5 
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The motion was refuſe 
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12 deſendant having recover ed at 14 1. 
taken out execution, and the ſhetiff had] 
pre by fore the injunction obtained by the 
nent + ful The ſheriff refuſed to_p: y over the 
ON und the defendant commenced a1 
y levied in him "ar N had and received t 
a attachment againſt. 


* 1 
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has received for us. 


MacbonAlp, Chief Baron. The 

injunction are only againſt proceeding in the a. 

againſt Bolt; but the clear meaning < 

vent the-defendants having any decelit of that 4 

while the injunction ſubſiſts. The 

compelling the ſheriff to pay over the 1 

is by a rule againft him; had that been 
would clearly have been a breach of the in 

The circuitous and improper mode of ſuing the 


ſheriff in a freſh action, cannot give the defendaut 
7 . | A better 
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ling is, in ſen ee 

| to the firſt. "Bur a fh f teyying good bc 
ſtran ger to the ſoit. — 
levies, 2 b make . 

| Plumer ſuggeſted, that as the plaintiff was ſecure  __© 

from the effects of the judgment by the execution, 3 

7 the money was no in the hands of the ſheriff 

| without intereſt, and at the hazard of the de- | 
feng! 8 . 

The Court ordered, that the ſheriff ſhould be at 
iberty to pay the money into Court, and the 7 8 1 
ſendant not to d againſt him. (Jide poſt, . 
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ty AUNCEY move to ay procee ings” in f 
1 „ action, on payment of As , Nel 3 i 
WE judgment open which tk e ion was SENG N 
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PE: „ iam ) jetted chat mn the defendant” hat" "ab- pe 
+ | ſconded for Lyen years. fot the . 6 * . 
1 ” | It : D | 3 1 
= | SO inter elt ought, to be allowed. 3s kb 


5 5 5 6 7 204444; 13.3 705 ont; Y 8 
=o. By y the | Court. Win you proceed in 
1 | : nns. © hd 4 17 ß 
1 you cannot. get intereſt, VF 
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* / The rule was made abſolute. 
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e., The ATTORNEY GENERAL v. . 
BH 1 fn... ye 
| 18th May. 


The duty on tal this caſe, the defendant, a ; diſtiller, 4 put 4 : 
+ args 9a _* quantity of waſh into the till, after it had been 


ere diſtils- gauged; the ſtill burſt, and the waſh was loſt. for 
tion, by 24 Geo. © u 
I. . 73. This information was filed for the duty; the At- e 
torney General inſiſting, that it had attached on this | 
| waſh, and that no ſubſequent loſs could divelt it. 1 
7 A verdict. having been given for the Crown, Uled 
| Shepherd moved for a new trial; and cauſe was this 


4 day 


9 5 : 
- 8 
Oy 
1 5 
rab 


day ſheww by che eee e 7 
| the 24th Cc. III. 6. 7 Nos. 1025 erg . W is 
laid upon the e 00 well * 4 


| Sepberd, 0 Wyberr r n an it tre e = 
| ſutute” takes tha© period of the *manofatire [rr 
aſcertaining the g ntity to Be charged with" the "oY 
duty; and perhaps the duty did then attach 'vpor © - 1 
i. But in order to charge the defendant, . - 
de ſnewn to Have" been Within the fitoatien ef the | 2; *F 
| perſon Hable do per, £3 1277 ee | Bin. 5 2 
20 EN ee A bo a6 ours e ns "of 
| Tic duty is laid arte w d preparation fr ex- 

acting ſpirits” from the dak. x; e at by _ 
the maker or Anler tbertof. This muſt 0 
maker or diſtiller of the ſpirits, for of the wan „ 
there can be no diſtiller, that being a period of the 
manufacture prior to diftifiation. Throughout the 
whole act, the perſon charged is deſcribed as © the 
«maker or diſtiller of low wines or ſpirits;“ and ES 
in this firſt ſection, the meaning of theſe words muſtt 
be the ſame as in the other parts of the act; but, | 
in the preſene caſe, the waſh never was made into 
ſpitits; then no maker or diſtiller thereof exiſts, and - 
there is no perſon 1 to d the duce 8 9 


5997 


if a contrary confiritiion holds; we are by this 
acident made ſubject to ſeveral penalties in the act; 
ſor inſtance, under the < at, for not working off 
the contents of the Rill i in proper time. 


Ther tax on W's cannor be taken back; although 

tis aſterwards conſumed: by accident, before being 

ved in brewing or — 5 becauſe, as malt, it 
1 5 3 | 


oo SEE I e for hiding and co 


ö Aue en Eree of for wardneſs, and the ſoap · frames 
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e, The ATTORNEY GENERAL b. BxewsTER 1 
V Moro 8 0 


nis was an information for 


at e 1 Geo. I. fo 2. c. 31 . 
c. 31. may he | 4 | 3 
in an entered 55 e 5 


N When the manufacture was ſur v 


other ſoap, and: $2 
Ah ing, t the ſoap in the boilers was in a 


” 


of the inferior | : 28 7 ER 


certain quantity 
| boilers, id put into the ee 
bop laid on the top of the hou f 


| the ſoap could not have el lens eee 0 Ns 
| without the privity of 5 2 ris Sena n; officer. ran 


* 


A verdict being f | | 
to ſet it aſide, on two 33 | 
if, That the ſoap- ng out and put in the Ko ae 
| frames with the privity of the officer appointed to 
inſpect the manufacture, and in an entered place, 5 
could not be ſaid to be hid or concealed within tbe 
| meaning of the. ſtatute, TN FF 
2d, That this was anot er diſtin& penalty under 
de fiatuce, viz. mixing together ſoap charged and . 
ſoap not charged. V . 


The Solicitor General, Newnham, and Ridley ſhewed 
cauſe againſt the rule. Dag NW LS dna look 


* 


Rous and Dauncey in ſupport of it. 


MacpownaLlD, Chief Baron. The j jury have . 
effect found, that this ſoap was in truth concealed” ODT > 
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Aby mixing 158 other ſoap, although if the mixing | 
lone appears, without an att 0 
.remedy 4 is under another 


that cannot alter the ca "IP 'An io feria officer eun- 
not give a licence to conceal: from all the 


Such a doctrine is too dangerous to the revenyeto 

be liſtened to for a moment. Then if he ao not 
ence concealment, 

any has been attempted. 


diſpoſed of that queſtion. 
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Buri, v. e | 


* 


one of the defendants, and ſolicitor for the reſt, 
bu, and ſtated, that he had not ſigned any papers in 
the cauſe, nor given any authority for that purpoſe. 
for not appearing to anſwer this complaint, after an 


nſvers to be taken off the file; but it being ſug- 
reſted by Plumer, that the caſe was fer down for 
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A Complaint was: ode: to the Court, that Barnard, | 
ut in anſwers, ſigned with the name of Mr. Allen 8 
u counſel, who appeared this day in his Place at the | 
The Court iſſued an attachment againſt Barnard, 
der to do fo, and were proceeding to order the 
lering, and that the plaintiff would be the ſufferer if 


the anſwers ſhould be taken off the file for the irre- ; 
_— Sularity, 


„ to proceed. for 
3 - ver its eh ght to 
| all not ſuffer. ' 
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© 77140wczr moved to juſtify, bail, | Ne 
M1, given two-day belt tl freſh. bail 
PE added, aces e this e 
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BR Ad to e. nis was a bill to eſtabliſh a modus. 
=: — <xpren 1 objected, that the modus was not properly ſet 
5 — 3 out, being pleaded as a farm· modus, 
3 and ftating that, not ſtated to be ancient, and to hade immem 
dumenerzely conſiſted of the ſame parcels as at p 

de u u, averments he contended to be neceflary, and that 
r had often been ſo declared by Mr, Baron Fe 
ef obe r. The defendant is not 1 pick out the 
, aeanng of the plaintiff. by inferences. \ The 


dill muſt tate expreſsly the aſe, to be anſwer 


* TY 9 4 ” Y EN WE X : — 15 + 4-47 ; ? . : * 


* 


4 


e 
— 
. 
P 
, 
- 
\ 0 £ 
k e 
FR 
. as 
p 
has 
. . 
> 
* 
F . 
2 * 
* 
2 
* 
. 


. 
bs * 
5 
/ © 
4 * 
£ * 
1 * 0 5 5 
- x 7 
- K - x - = 
: * . , , 
D - * ” * 


and Plun 8 Po the © * 

q | ar the vill contained every neceſſary 9 
Is ſet out the farm, with all its parcels, the number 
ol acres, and the ahuttals of each cloſe, and averred, 

| that the modus had immemorially been paid for the 
| ſaid farm. This allegation can only be ſupported | 
by proving, that the farm 1 is ancient, and Bay. imme- 
| morially contiguet: the ſame as it is now. 


$7 
> . 


q Macoontatin Chief. Baron—Tkis (omg) to me 
| tobe in ſenſe a ſufficient averment of its being an 


Ancient farm. If it had not immemorially conti- 
nued the ſame; the modus could not have imme- 
morially- been paid for the ſame farm. The ex- 


EL of any other 1 en 2 [ſufficient | 
: nerment of the fact. 5 | 


| Hornan, Raug 1e 4 is ers war; * in bills 

to eſtabliſh a modus, it is neceſſary to ſer forth with 

certainty the caſe which the defendant i is to anſwer; 

| but here he muſt-ſee, that the antiquity of the farm 

a neceſſary part of the plaintiff's caſe, as ſtated in 

| the bill. No preciſe form of words ſeems e 
i the meaning be clear. 5 


PERRYN, Baron, —Mr. Sis: hs dated very car- 
| rely the opinion of the late Mr. Baron Perrot. 
in a bill to eſtabliſh a modus, the plaintiff muſt ſtate 
| luis caſe clearly, and can only recover according: to 
lis allegations. The being an ancient farm is a 
| neceſſary part of the preſent caſe, and ought to be 
diſtinctly averred, not left to be drawn as an in- 

ſerence from other averments: ; and the practice has 
iyays been accordingly *. ; 


* Mr. Baron Tnoursox wis abſeat. 
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ESTER - Partridge, Planer =" wer, 
produced evidence of the poop | 


© - - - and ſhewed, that an 48 
oO _, *_ one of the defendant, the Te Tee af 


2 . 8 ſu ion of- tithes in kind. N 5 % 5 


= 3 The deſendants were the renant - 


1 555  telſes, ad. the rematnder-man of the i . 
3% 5 : : 3 e la 


55 Ia "SY 11 for the leſſee, and ; dollift, for the remain- 
5 be of tithes der-man, contended, that this bill did not lie ta 
Rn. eſtabliſh a modus. Such a ſuit is in the narure of 


RR... D a bill of peace, which can be brought only in three 


7 - ; , 


; 7 e „ 1 

. Where the party is haralſed by repeacd Bil , 
1 adhy, Where ſeveral perſons elaiming v r 

5 55 general right threaten to bring ſeparate ſui 2 

pParochial or manerial rights diſpu ted. iu 

9 IN b | . | 4 88 VV take 


34h] Where 2 bill ſor tithes 
. | in the ſame court. The bill to 
- EMS is in this caſe only confidered as a croſs bill, © 


. furpiſh the defence which is ſet up in original 
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3 In 4 bill of peactz Siet to *. is an equally ? 
| good ground of Equity as an action commenced; as 
| where a deviſee is threatened by the heir with a ſe- 
' cond action of ejectment, after nonſuit in the firſt, 


he may bring bis bill to eſtabliſh the deviſe, without 


| ee eite Gs Gesem of fl artec 5 
3 int forore e ro ene his _ 


vaiting for the commencement of the -ſecond ſuit. 


But it was determined in the caſe of Lord Coventry 


v. Burſſem, in this Court 25th. April x788*, that | 


although the defendant, in bis anſwer, admitted 


2 This wr bd lbs di and patios to eſtabliſh 


noduſes. No bill had been filed by the rector, nor any ſuit in- 
fitured by him for'tithes in kind. The defendant, the rector, 


in his anſwer, claimed to be einitled to tithes in kind, and 


ſaid be intended to ſoe for them, and had n, to — — 
modus, | 


The caſe was „ by 3 8 3 Scott, ad Reade for 


the plaintiff ; and by Selwyn, Arden, and — we 188 defend - 


For the Mlaintifh . cited the caſes F Ree v. the Bibop of 


_ 


A bill to efta- 
bliſh'a modus 
will not lie, 
where the per- , 
ſon has not 
ſued for tithes 
in kind. 


Exeter, Bun b. 57. Geale v. Wyntour, Bunb. 211. and the caſe of | 


' Wolllacomh v. May, in this Court zoth of June 1783, which was 


2 bill by the landholders to eftabliſh modules ;- the rector had 
derer ſued for, nor claimed tithes in kind; he ſaid in his anſwer 


de did not believe the validity of the modules, but that he was 
dot deſirous of difputing it, and was therefore willing to reſt 


ſatisfied with the former payment. —The Court there directed 


iſues on the moduſes, which were not * and therefore 


taken pro confeſſo. . / 
The Court thought the bill Fr the preſent als was Inpdoperſy 


brought; but as the caſe of Moollacomb v. May had tended to 


niſſead the plaintiff, they did not diſmiſs the bill, but allowed 


bim to amend, by ſtriking out the prayer of relief, thus _— 
a mere bill to PPE teſtimony, 


JS that 


$2 5 
"EE 
Y 


ngle ſuit com- 
of the rithes i is no gn | 


28 ſupporting ſuch a 
claimed tithes in kin 

'- leflee ſhould be allowed, by any cot 
s bring the title to the inheritance 5 
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5 The Court did not Expreſs] 
: 7 but thought it ex 

. try the right in an iſſue; which t defendant, 
lleſſee, agreed to take; and although the 
fendants did not conſent, the decree way: 


: 


EY | nerally en et. 


> — - q . 
g \ . * 8 k 
Y 8 E * © ard 


5 5 . a plaintiff was proceeding at law and in 
ET ; = On an order to ele&, he elected to 
e715 : equity. He had at that time underta 


3 . torily to try the een. . 
= + Serjeant Clayton moved for judgi ment as in "aſe 
I dl, a nonſuit for not proceeding to trial. 


* 1 1 g 
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1 Dauncq objected, that the plaintiff could not 
TY Proceed to trial, being 1 the order 
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1 Court having laſt Term made an order to 
allow the ſheriff to pay the money into Court, 
and to reſtrain the defendant from proceeding 
againſt him in the mean time (ide ante, p. 557.) 
the plaintiff obtained another order, on the 21ſt of 
May, to allow the Deputy Remembrancer to re- 
ceive the money. On the 4th of June the defend- 
ant gave notice of trial in the action againſt the 
ſheriff, V 


”, _ 


Burton having obtained an order if, for an at» 


uchment, cauſe was this day ſhewn againſt i it by 


4 [1 


1 A - 9 
* 


Plumer, on the ground that the money not hav- 
ing been paid i in by the ſheriff, he was not entitled 
to any benefit under the former order. Not being 
a party in the preſent ſuit, his intereſt is only pro- 
tected by conſidering him as acting for the plain- 
tiff; as againſt the plaintiff the payment of the 
money into Court was the ground and condi- 
tion of extending the injunction; but there is no 
vay of compelling payment by the ſheriff, but by 
| Yoing on to trial. „ OE 


* 


„ 


| ev contrary te 5 the — orders” 


6 By the Court, The wine of FR FROST: was; thin 


1 you and the ſheriff ſhould be protected on paying 
3 . the money levied; if you appear for the ſheriff 
JZ parts you muſt throughout, ang pay the money. 

3 was ordered, that wnfeſt the none” ſhould » 
paid in within two 1 the defendant wu os at 


8 e e 7] 44 


2. | LONGDALE * v. Sir Taonas Crawny Bover 

EY, £dviedeo TP Joby Lloyd by his will gave to bis wiſe « the 
1 . « dividends which ſhould become payable on 
Feen te n, four thouſand pounds capital bank ſtock now 
_ and on her 44 ſtanding in my name; and on her deceaſe, to be 


Bb _— ef te transferred, and the produce thereof five hun» 


deere „ dred pounds I give to R. Longdale,” (the plain- 


thereof 500]. 

he gave to the cc 

plaintiff, the tiff,) c the other to be divided . r 
1 to be di- «6 defendants. | bn | „ 1 3 
vided among | 4 Wes A * 


0 


the defendants; 


OO thephintiffis | The plaintiff claimed goo. bank Rock under 


entitled only to 


. * gool. not to, thi clauſe. | 
_ Zool, ſtock. 1 „ FA ney 


The 8 inſiſted char he i ede, 


to 500 l out of the produce of the ſtock when ſold. 
d bern 


» 
- - % 


q 35 ore N 


ſock, but a transfer into the names of the perſons 


the life of the wife. * No 
ſigned for his wiſhing a ſale of it 
accordingly he has uſed no words that neceſſarily 
a ſale in expteſs words if that had been his mean- 
plaintiff, gives * the other” to the defendants. 


man in a bequeſt of money to be raiſed by the ſale 


the ſtock to the plaintiff, the words © the other“ 


the ſock. 
Planer and Sratfrd for the defendant 


| MacponalD; Chief Bern Thee candied is 
| an ambiguity in the expreſſion; it occurred to me 
ꝛ⁊t firſt, that transferred implied a transfer of the 


ſock irfelf; but it is to be ſo transferred as to 


he an it as loch. 


* 
22 


: HoTHAMy 


Burton: aſs Richards, for the: viaedE<The ; ö 8 
words of the will ſeem to direct, not a fale of the 


entitled to the diſtribution. The teſtator eleurlx 
meant the fund to continue in its firſt ſhape during 


good yg can be af- 
n her death, and 


imply à fale; the word zransf2rred negatives ſuch a | 
conſtruction. He would naturally: have directed 


ing. The teſtator, after giving the 500. to the 
This is an expreſſion that could never occur to any 
of ſtock ; but if he is conſidered as giving part of 
properly apply to the remainder of the ſtock. The 5 


word © produce is ambiguous, but may fairly be 
explained to” mean the * * the diviſton of 


beget a produce; that muſt be a transfer to a. 
purchaſer, a ſale; the legacy is of five hundred 
pounds; where he means to give __ much ſtock, 
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ö £72, the cauſe before Mr. Baron THoMPsON,/at 


„„ © 00g explanation. Y 
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„ſtock. Where he means to give 18 
CCC how to expreſs ſuch intention. . 


, . ; 4 : 
* * * 


bees Laien e u Fours was an action on the caſe, to try a right 
. an ot Wa 5 2 1 e 
. - a way. The way was deſcribed in the declara- 


which was 
Azedtob* tion to be «from a certain public highway leading 


. 5 — © {70m the pariſh of L. to B. into, through, and 
r. te. „ over the defendant's cloſe,” Sc. At the trial of 


——_— ik 8 aſſizes for Gloucefterſtire, it appeared, that the hig * 
must this way ſtated as the abuttal of the way claimed "Was, 


RR 1300 variance. 
© at that part where this private way j it, 
within the pariſn of L. This was objec 


j | ; trial, by the defendant's counſel, as a © variance, 
+ the word « from” being excluſive, and therefore 
2 | | not ſupported by the evidence. The judge directed 


: a verdict for the plaintiff; with liberty tom move ns 
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T „ Tum, 3s en 0¹ — wn m. 
| Court for. a —_— on the point reſer 
| ſhew cabſe why the verdict ſhould not hs fer 3 
and a nonſuit entered, 89285 been en n 


F was 12 N72 wee bh gs eee ee 
Milles A 0 Reel. In Geb a . 1 at 


neſs is requiſite, and every technical rule OR! 
| ic forth muſt be complied with. But where a way 
is mentioned collaterally in pleading, as the abuttal 
| of the principal ſubject. the ſame preciſion is not 
N | neceſſary.” Harriſon v. Rooke, Palm. 421. In ſuch 
ceiſes, it is ſufficient if the Court can fee from the 
evidence, that it is the ſame highway with that 
ſtared in the declaration. To deſcribe the hign- 

way at full length, it ſhould be ſtated to be . in, 


of that deſeription which aſcertains the identity of 
the 5 is a tullicient e of an abuttal. 


Pinch FRY Lan outen 1 is. immaterial to 
inquire whether the plaintiff was bound to ſet 
forth the termini à quo et ad quem of the highway. 
He has undertaken to do ſo, and therefore muſt do 
it accurately, Rouſe v. Bardin, 1 H. Blackſt. 354. 
R. v. Gamlingay, 3 Term Rep. 514. Briftow v. 
+ Wright, Doug. 667-8. But it has always been held, 
that * from,” in the deſcription of a way, is exclu- 
| ive of the ferminds 4 fuo. R. v. Camlingay, and 


evidence, that the highway is witbin the pariſh of 
I. is a variance from the declaration. This cannot 
be the ſame highway as that ſtated to lead from the - 
pariſh, 


Mom. 


ed, or in indicting a way, the moſt ſcrupulous exatt- 


through, and from the pariſh of L.; but any part n 


the caſes there relied on by the Court. Then the 


dbde nat mit. If: Daene 
ꝶßl,, from the pariſh, his does not r 

WED. ©. that it commences at the extremity of. 
Ws}: -- A Wan has undertaken to deſcribe: the high; 
Wee underſtood wir! _— to « 
ſuch cercaioty as is requiliit 
— ing. an Wide he defendant 
1 | fofficient notice what 
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he has 10.0 poſe, zn 
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: 1 Case moved for intereſt by way of damages n 
"XN = C affirmance in error. The action was for neſne 
ee, on. 
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Ap 


ES The Court granted a rule ti to ſhew cauſe, which wa 
3 afterwards made abſolute, no cauſe being 
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defendant; 'By the leaſe, the plaintiff cove- or equiy ww. . A 
nanted to keep the premiſes in repair,” l und de Mon d e 5 
« liyer up the ſame to the defendant at the ex- Scam is oblig. 


from a 
birstion of the term, ia good and ſufficient re- —— Fs 
| © pair, accidents by fire and tempeſt excepte * are prevent 5 
The houſe being damaged by a tempeſt, and in chef, tbe s. 


want of immediate repair, to prevent further injury, nt may fet ic 5 


1 plaintiff was tenant 290 1 e ohio — 


| off as 
| theplaintifF* repaired it, and claimed to be allowed paid Ito the We: 
out of the rent what he had expended upon it. pint an | 
aQion for rent, 


The defendant refuſed to make ſueh allowanee, — — 
and d 1 action for the rent. Th WY Was Cr ery 


amount of the repairs out of the rent. 


| a 9 


The defendant demurred. 


— 


* 


33 


Toller, in ſupport of the bill. Tn a Court a i 
Law the landlord is entitled to recover his whole 2 
rent, even although the tenant is prevented from 
any enjoyment of the premiſes, Paradiſe v. Jane, 

Al. 27. even if it ariſes from the default of the 

| landlord, as where the premiſes are burnt down 

and the landlord neglects to rebuild according to 

dis covenant, Monk v. Cooper, 2 Str. 763. Ld. Raym. 

1477. Balfour v. Weſton, 1 Term Rep. 310. There 

is no expreſs covenant in the leaſe that the land- | 

lord ſhall repair in the cafe that has happened; ic | 
b only a ſaving, to excuſe the tenant from an 
action for not 0 this does not give him 

; 1 croſs 


j 


ef 


* 28 3 * . — * 2 125 IJ * * Ws 5 ö 4 Fs f  * : 
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nj . action againſt the lat 
out 2 at law; even if 


to the circumſtances. © 
. ae which. diſ 


+ 
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9 
[BY . 
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pp N E as to 'be inbabitable. | 
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1: Macbov Arb, Chief Baron.—] do not. ſee. how 
5 v entitle yourſelf to the inter pe on of 
EE Court. If the landlord is bound in law or equity 
E's, WD to repair in conſequence of the accident that has 
mappened, and you were right in expending this 
_ . in repairs for him, it is money paid to his uſe, 


REELS. and may be ſet off againſt the demand for rent. pil 


t 


* 


. 3 you fail in making out theſe points, yi 
of relief is deſtroyed i in equity, as well as at law. 
The other Barons T 


4 * ” # - - 


The demurrer was allowed, 
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Porn v. ; Wood. | 
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Page Aich, and Vefors Ant be MY fn an aten on 
tiff became bankrupt. The ſoit went on, and 3 
a verdict was obtained in his favour, The affi ignees tif became a 
| gave notice to the defendant not to pay the debt ro agnes gave 
| any perſon without their ordet. The attorney for the bene, after 
plaintiff afterwards ſued out a feri facias in his name. 1 = 


Partridge having obtained a role to ſhew cauſe why 33 Ito 


torney ſued out 


attorney, Mr. Roberts, pay nts ng VENT? was chis 5. /e. in the 
een ſth 

ade ho A a 
| | lh. To Ed er —_ 

Fler, is Cir; cher he ar does not Abae ö 

by the bankruptcy of the plaintiff." It may go on fe beginning 


of the action, 


in his name, and therefore the Feri facias is, prima io ſecure a debt 

facie, regular. If the aſſignees chuſe to take the from nes 

benefit of the ſuit, and ſtand in the place of the et ee þ 

bankrupt, they muſt bring a tire facias on the 1 
judgment for that purpoſe. If they mean to change 

the attorney, they muſt move the Court, and can 

only obtain leave to do ſo on ſatisfying the demand 

of the preſent attorney for his coſts, He has an- 

other lien on the papers in the cauſe, the note upon 

which the action was brought having been depoſited f 

vith him to ſecure a ſum of money advanced to the '_ 

bankrupt. To the extent of that ſecurity the bank- 

mpt's name is only uſed as truſtee for Mr. Roberts. 

The notice from the aſſignees, to have any effect, 

ſhould have been given to the bankrupt, or his 

attorney, T hey need. not take notice of any 

"PP 8 thing 


bankrupt; the 


| this Feri fatias ſhould not be diſcharged, And tlie order; the at- 5 
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© PE. The Ks - he benefit of; 


=» 55 | if their, right. accrues before judgment, 5 
. | facias, but moſt proce! | 0 
JJ ft, he moment that they gave notice of t 
=. =} heir intention ro. ſtand | in the N 5 : c 
3 d 9. — „ of Roberts 7 3 | 


* Authority of the aſſignees, while their order 


_—+ 5 him from the claim of the bankrv 1 
bas a lien on the papers for his colts; 
| N „„ © compeltable z0 deliver them vp without payment; 

2 bot this does not entitle him to proceed io the I 
| aceauee, if the client ;chooſes to ſetcle it orherwile. / | 
FRIES | The lien claimed for money advanced, appears ty. 
| baue taken place ſubſequent to the commencement 2 

EE of the ſvir, and can therefore make no difference in : 
EF BA the ſituation of the Parties. with. regard t t a f 
5 EY fendant. F 3 

== The rule was diſcharged, with colts. L 


— * Po * 8 9 A . 
v * 3 0 — AE b m_ R SF 3 . 2 822 * = Y 
2 F N 75 n OST TS, * N Nen een 
N * 1 by * * x * * r A 3 
8 EA 2. a A ” * * EIS A 7 % * 3 Dee 7 
— 1 « „e I : 5 . 2 c S AMES 1 . Fr 
oy * »% Fo 'S 2, — - F 6 £ . * Fan * F 
Sy * * 7 = 7 PETE 9 F. 5 . 7 r 8 
* 7 & PTS * * . 7 44 Boe bh n * £ Fats WS; VO, 5. * & 


KEN - AY — 7 
N _—_ 4 * 
9 5s * * YA 
5 5 — 
* 
% 2.4 « 
— ? A : 
* 4 
' [ 8 
Ns 7 Be * % N 
r = 8 2 7 
2 * 
0 * % 
- 
* 
. — 
7 ” 
p 7 . 
— 


3 : 588 


c , - J 23-48 LY ; a F % FR J * 
3 „ Th 5 5 : off 

— 1 

+ 


ks 7 5 / 
. s # 3 85 4 7 4.94 


. <. = <f 
23% + 4-28 
i * 
„ 
Nr 4 p 
% „„ 
a 43 1 
= 87 
4 7 2 | 
| 
6 0 
f 7 
, ee 
7 I 
p f , 
* 3 
Fe $5 4p 
2 "od «4p : _ 
* 4 4 8 1 7 4 A * 8. Fu of * Fe IFY * 2 * * 1 - 1 1 
o Wo . 7 F . q 5 x . : « 2 
5 - 1 po : * i 7 : 4 / 
. * 4 ö a . E * Ba 5 : * ; * 
A f g 


Seren SES for 2 geg agaioft ” I 170700 5% he)” 17 
defendant, who was in the cuſtody of the ſheriff _ "cron, 7 RR 
| of Yorkſhire, \ upon An attachment, for not paying SG 4 al 


" © ©, 


| the arrears of tithes purſuant to the decree. in this be „ 
THOMPSON, Baron, odjecte | - 


ton only goes where the 80 is in the J 6 of _—- 
the warden of the Fleet, not of a ſheriff, and men- 3 


tioned che caſe of Sir Sidney Smith v. Meadows, | „ | 
nhere it was ſo ruled by Lord Bathurſt, VVV 
Stanley accordingly moved for a Habeas Corpus, : . . , : 


in order to have him committed to the Fleet. e „ 
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„„ Py | Serjeants Inn 
Lewis and his Wife v. Roog nas. Ly — 
: 29th December | 5 3 
BR” the marriage-ſettlement of the plaintiff, Mrs. 4 3 


Lewis, with the defendant s late father, the e 8 
| hates in queſtion were ſettled in truſtees, for the 1 
huſband and wife, for their reſpective lives, re- in conſideration 


_—_ „ 
minder to the firſt and other ſons in tail. The de ig ef Jr 


huſband and wife levied a fine, by the ufes of which tage * . »-7 mb 


$ 


e = they 


2 „ 
$I 4 . * , 
- W N 
4+ 


ga againſt the heir 
of the body of B. 


Wo 


cas N Tin bret, "xk 


they. took back eſtates for life to a 


and A.ixthrefore eſtate for life to the defendant, (the eldeſt _ 


2 comer. 
_ ance for 


of A. a 


the elek. con- 
tained no cove- 


nant for further miſed; and the defendant, by an indenture then 
Anne. | 4 


ment. | 


with remainders over. The deſengant, after his fa- 


ther's death, and the ſecond marriage of his mother, 
brought an ejectment. The action was compro- 


entered into, in conſideration of an annuity. of 60“/ 


a year, remi ſed and. releaſed to the Plaintiff, all his 
right to the lands during the life of his mother, 
The defendant afterwards brought. another ac- 
tion of ejectment for the premiſes. This bil | 
was filed. for an injunction, and to have le- 
ee · 


gal conveyance, accarding. to the, former, a 7 


could operate, and therefore, as the plaintiffs had 


given a valuable conſideration, WY were. entitled 


to a legal conveyance. 


Ocven, for the acfendebia— Ry the fine, da lite 


for life was not wholly gone, but might be avoided 


if the defendant choſe. to take advantage of the 
forfeiture; he has releaſed his right ſo to do. 


That is the beſt legal conveyance; it operates to 


ſtrengthen the poſſeſſion of the plaintiffs, which. 


was before valid againſt all the world but himſelf; 


a further Conveyance, would. | therefore, be ſuper-- 


flucus. | les „ 


Richards, for the plaintiffs, inſiſted, - that the 
eſtate for life of the wife, being gone by the fige, 
there was nothing in her upon which, the releaſe, 


A doubt 


TRII ry Tel, 35 GEORGE i. 
1 doubt Was mad eſt 


| Fe: whether the iſſue of the defendant might not 
5 enter i in Caſe of bis ing before his mother. 18 5 


15 ; . 5 
come can „ enter 7 conditions 
broken in their own time; againſt, them the plain- 


tifs will hold as of their original life eſtate, 


The c was "early: of opinion with- the de- 


fendant upon the other grounds; but ſeeing. a 
doubt upon this point, 1 —— the caſe to be ar- 


gued again. : 
This cauſe DG e 3 


Richards relied. on the file 1 Rolle's Abr. 855. 
(L) 2. 857. (R) 4. to prove that the iſſue of the 
defendant might claim the forfeiture incurred by 
the plaintiff, een the releaſe. 


Owen, The ER cited was, where the anceſter 
releaſed for the purpoſe of enlarging the eſtate of 
the tenant for life. At the time of the releaſe, the 
remainder-man in tail in that caſe could claim no 
forfeiture, for none had then been incurred: then 
his releaſe could not have the effect to bar the right 
of claiming the forfeiture; for a releaſe does not 
bar a mere poſſibility, Shep. Touchſt. 321, 324. 
In the caſe cited, if the tenant for life had com- 
mitted a forfeiture after the releaſe, a right of 
entry would have reſided in the tenant in tail, dur- 
Ing his life, and the releaſe would only have had 
the effect of eſtopping his claim; but as ſoon as the 
eſtoppel was removed by his death, the right of 
PP 3 claiming 


ted by Mr. Baron THoue- | 


| Serjeants Inn 


9 
a Is % 


* 


the heir. Here, on the contrary, the anceſtor, the 
+ 85 defendant, does not by his releaſe enlarge the eſtate 
of the tenant for life; it merely operates to releaſe 
tte right of entry for the forfeiture, and. therefore 
leaves the tenant for life in his original ftuation, | 
But although 4 releaſe which operates to enlarge 
an eſtate, may be for life or years, a releaſe of a 
right of action or entry for one hour, is good 4 
ever. b. Touchſt, 331, 2. Co. Litt. 3 


ſee before the ſtatute. de donis. That ſtature merely 
1 entry for a forfeiture does not tend to diſherit the 
upon alienation by the anceſtor, the writ of me. 


therefore to preſume that it does not extend to it. 
A right of entry is not given expreſsly by the ſta- 
tute to the heir againſt the deed of his anceſtor, 
and therefore is not to be giyen by implication. 


and therefore * heir has no moe. of enforciag 1 i. 


no equity to be relieved againſt that hazard; they 


* ST x 32 5 11 * 3 4 


1 * 


4 1 ming. EF Cas 3 Sell b be . M0 


The 25 | SI 2 Þ . 


"The head would clearly W barred. the ive 
if the eſtate had been a fee ſimple, or a conditional 


defends the eſtate from any attempt of the anceſtor - 
to. © diſherit” the iſſue; but a releaſe of a right of 


iſſue, nor can be aſſimilated to it in principle, The 
ſtatute gives a particular remedy to the heir in tall, 


den; this remedy cannot be ſhewn to have. ever 
been applied in a caſe like the preſent, and we are 


Co. Lit. 233. b. The common-law remedy of 
entry for the forfeiture, is barred by the releaſe; 


Even if 125 heir could 7 all plaintiffs have 


have purchaſed this title, ſuch as it is, and there is 
no covenant for further aſſurznce. There is 50 


* 


„ Po EO CY 


80 cit eyo 
evidence of the nature of the" agreement can be ad- 


| 
; 
) 
N 


e ie of the foes and 5 | 


mitted to & aeragict the effect hy e 1 — 75 


binn a different contre. W En | 


He ao died Oe the 5 of 5 con- 


ſideration, that the on had n no 2 225 to 'have 


their ARE ſecured. 


£ a "Os 1 1 


Richards," in bye —The Si weten 0 
in the ſame manner as ev ry common leaſe and re- 


leaſe. In the common conveyance the leaſe. is 


made merely to give a poſſeſſion in law upon which 
the releaſe may operate ; here the plaintiffs had ac- 


tual poſſeſſion, which ſuperſeded the neceſſity of a 


leaſe; then it operates as a leaſe and releaſe to en- 
large the eſtate as far as the releaſor has power to 
do ſo: and this is in truth a queſtion, whether-by 
leaſe and releaſe a tenant in tail can bar his iſſue of 
any right under the gift. By the forfeiture the 
eſtate for life was gone, but the poſſeſſion re- 
mained, and can only be avoided by entry. The 


defendant has barred himſelf from entering, but he 


cannot reſtore the eſtate for life, nor bar his iſſue 


from entering, when the eſtate deſcends to them, 


unleſs by the uſual modes * fine or recovery. 


Although above f is no covenant for cure abr 
ance, the ſame intent may be collected from other 
parts of the deed; for the annuity to the de- 
ſendant, the conſideration of the releaſe, is to be 
paid, during the 885 of the wife, ro him or his 
FXECULOTS, . | | 
Wy Macpo- 


=_— 7. 1 Bar 5 ar/intent.of 

+ SEES x parties to this tranſaction, was, that Mrs. Lewis 

V ſhould enjoy the eſtate for, life, as if no Forfeiture 
had been incurred and. the annvity. whioh is granted 
as a remuneration. for it, is - properly; made Om - 

menſurate in duration. Then the intent of the 
patties being clear, and there appearing ho fraud 
nor inadequacy of conſideration to vitiate. the tranſ- 
action, the only queſtion 1 is, whether this i int ntio 
has oak been carried into execution * 


ES: 88 'T he en 1650 the Aa 3 
| abſurdity, that while the ingenuity of the profeſſion 
has been exerciſed for centuries, in deviling the 
proper means to bar entails, and only three kinds 
of bar have hitherto been known, fine, recovery, 
and collateral warranty ; a fourth, more obvious 
and ſimple than aden, by nee has N their 
obſervation. —- | „ | 


Since the ſtatute de donis, the privity between 
the anceſtor and the heir is hardly more than 
between a tenant ſor life and; the remainder- 
man. Except as to the power of leaſing, of com. 
mitting waſte, of barring by fine or recoyety, and 
ſome other particular privileges of a tenant in tail, 


he may be conſidered as a mere tenant for life. 


The releaſe operates to convey all the intereſt of 
the releaſor, and no more. The heir will inherit 
per formam doni, not at all n 5 * e 
of the anceſtor. b | +7 ay Pe 


As the releaſe does not convey all. 26 Soph 


in this eſtate which the parties have bau 
. : 2 | 5 


1 


S — — Ay 


we the. n * eue fuck conveyances * 
as will have that effect. e 1 


o 


| Horgan, Baron,—I am nk the ſame opinion. | 
Pran, Baron, concurred. in the 5 epinion. 


THOMPSON, Baron, am of the — opinion. 
The want of a covenant for further aſſurance is of 
no conſequence. If a tenant in tail conveys by 
leaſe and releaſe without ſuch a covenant, yet he 
is decreed in equity to make a valid conveyance. 
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: U T v. if 7 )MAS. 3 | | - Nhurflay, 
depot e 80 . 


ed for 
for an injunction. The defendant taking an want of an - 


wer, and the 
order for time, the injunction went. He after- decendent aer. 


wards demurred to the prayer of an injunction, and — — 


anſwered. The demurrer was allomedj. E is allowed. 


yet the 1 injunc- 


T* bill was for a. nen ad account; : and — 


| | _ more 
iſſolved wit 
Sinn” for the 1 inſiſted, thaty's on the out the pre- 


allowance of the demurrer, the injunction ought y_—_ 
immediately to be diſſolved, as it appeared to the 


Court that the ende ought never to have been 
obtained. 


Martin N that by the practice, the i in- 
Jonion could not be diffolved, without a previous . 
order 


3 


& "7 / { 


e Court, on confu ng with 
this to be the r and | it was {6 order 
the other ö e 


* 


„%%ł‚ͥ Ne miert 


* i 


® 4 


If an au8ion. nx defendant, as av given 4 

cerebondto 1 to the Crown, as required by 19 G III. 

der 29 Gee. HI. +, 56. / 7. and did not, within 28 days after ea 
— og — ſale, deliver in the account required by the bond, | 


e. 2 J. 7. is 


is due 3 2 3 
wy 4 not according to the directions of the act. 28 


rity to com 


en account. The bond being put in ſuit, and j 
aifacte thereupon, Rows and Funblangue moved, 
that the proceedings might be ſtayed, on payment 
of the principal, intereſt, and coſts. They pre fuced 
an affidavit, that from the multiplicity 
Chriftie's buſineſs, it was impoſſible f 0 
all the accounts and vouchers required by. 
ready to produce at the day, and that the accounts 
-had fince been delivered. They argued, that this 


was like the common caſe of a penalty in a bond to 
enforce 
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won — 3 nenen S 
ed as a ſecurity only. In equity, wherever the matter 
is capable of a money compenſation, it is done, 
| andthe penal 


ty never inſiſted on. Non-payment, or 
 non-accounting at the day, is moſt particularly a 
ſubject for compenſation in common practice. The 
Crown is bound to do the ſame WT, which * 
vails between indixiduals, - Moe; 


The 3 0 region 10 requiring 
regular and ſhort accounts is very obvious. If they are 
allowed to be behind one month, they may for. five 

years, and the ſecurity ariſing from ſpeedy inveſti- 

gation is loſt. The revenue is raiſed for ſpecific 

purpoſes, and is for the moſt part appropriated to 

ſervices within the year, which depend upon the 

punctual payment of each branch of the revenue. 
The giving in an account at a ſubſequent period 

can neyer an this intention of . nee 
The „ 5 5 che i of. the 
Crown is to be treated in the ſame manner as the 
affairs of private men, would be an important 
queſtion ;- but even between individuals, if I bind 
my ſteward to render monthly accounts, ſo as to 
| ſhew my intent to conſider the time of accounting 

zz eſſential in the agreement, an account at the. end 
of a year will not farisfy 1 _ = 


A ce Chief Baron.— This application 
becomes of importance, from the infinite conſe- | 
quences which might enſue, if it were allowed. If 
ve relieve the defendant, it muſt be on the univerſal 


ground, that where a ſtatute gives a branch of re- 
venue, 


N money is diſcharged at any ſubſequent time. 


This propoſition cannot be ſupported. The fe- 


venue is periodical, to fatisfy periodical Expendi- 
ture, "The time of payment becomes therefore ef- 
ſential. The caſe of auctions is particularly dear. 


It is conſidered as a ready. money tranſaction, and 


an immediate account is therefore required. The 

proviſions: of the act clearly and anxiouy limited 
the time to 28 days. We cannot ſay that any ſub- 
fequent account and payment will ſatisſy this elauſe. 


The multiplicity of Mr, Chritie's EEE ww ex. 


5 ne his duty 1s _— defined. 


Horn ab Don Ihe poflibility of a compen- | 


farion does not ariſe in à caſe like che preſent. 
The army and navy muſt be paid. If the revenue 
is behind, their payment ſtops, but no compenſa- 
tion is made to them. Paying intereſt to the 
Crown is not therefore a. compenſation for the 
whole evil. 1 LI 


8 3 and Teonssele Baron, were 
of the ſame opinion. | 
The rule was diſcharged. 


N. B. This caſe now ſtands for argumen tin 
the Houſe-of Lords, upon an appeal. 


he on — 01 loch n it oh FulBciens i 


* N * * 2 > ed ces ON il 12.52: $5 5 N * 
_ Pe 8 =y Ya RR R MITRE N 22 EY 5 b r 1 "4 S 
Ee IE ee Nd SE / 'X Ag NE 0 
„„ Eel, eb 3 82 * N e oa ES. 
A 3 he LS 5 9 * 8 n n A 
ated. 5 © TOA e e 1 n "a =» : $6 x&; $2 4 
Se ASS 4 a N — * n - 2 1 5 . x 4 ; 1 
3 7 ' 7 2 050 WT 6 . A 
2x n A 1 11 : 3 * 5 - * 5 . 1 
. „„ f je 
: EN en x 
* - : : 
% 1 . 
* « 
5 , has. 
\ 
4.) 792 
f 8 \ 
? . 
* %- 
1 
x: _ & 


ahm TAR, 35 „ GEORGE: III. 


4} e 5 
The ATTORNEY GENERAL v. . 2 2 1 
en moved 2 iſſues to try fois facts in 4 
the cauſe. Being conſented to by the Attorney 
Gmeral, the motion was e WI 8277 oh. 
Jeftion being made 8 0 


bl V. Yza. 
x referring, for taxation, the bill of coſts of the 
_ ſolicitor for the plaintiff, Ly Tra, n. one- 
ſeyenth was taken off. 

Partridge and Hart moved, that the ſolicitor 
might pay the balance due, and the coſts of the 
taration. They ſhewed great delays on his part, 
in giving in his bills; and that, by the report, it 
appeared, that the balance was againſt him from 
the ſums he had received. They inſiſted, that the 
Court had a diſcretion over the coſts, unleſs where 
more than one-ſixth is taken of: that this was a 
ſummary mode of getting payment of the balance 
really due, inſtead of ſuing at law. Where a ſuit 
at law is brought, the plaintiff, upon proving a 


* Vide ante, page 480. 


4 


balance 


Where the ſoli- 6: 48 
citor was guilty | 

of great delay | 
in bringing in | . 
his bills, the | bw, 
Court will not 1 
give him his 

coſts of the tax- 

ation, although 

leſs than one - 

ſixth part is 

taken off. 


* 


ance in his | favour, 5 


* 


2 


* 11 " 


222 | be ag: 0 hls 


3 date be per — paying chem, 
to taxing bills, the degree of miſconduct w 
incur this penalty is defined by the legidat 
overcharge of one-ſixth part. Even if 

diſeretion over the coſts in 
be exerciſed on proper grounds, for ſome excep- 
tionable items in the account itſelf, not for delay, | 
or other general miſcondu& in the cauſe. 
the taxation has been ſo rigorous, as to. difall 
ſeveral ſums paid by the, neter fees to o counſel, 
and others, which t 


The Court thought the conduct of the folic 
not ſuch as to deſerve being puniſhed b. payment | 


E: | of coſts, nor ſo pure as to entitle. him to colts from | 
XY | 
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ſoer, that waives a reference for impertinence. Then 
ve cannot except till this is diſpoſed of; and as the 
| exceptions,” when taken, may be ſhewn for cauſe © 
zpainſt diſſolving the injunction, all proceeding 

| neceſſarily previous to the filing exceptions muſt 
lo be ſufficient cauſe, - The practice of the Court 
ol Chancery is accordingly. F 


Simeon, for the plaintiff, contended, that a re- 
ference for 1 impertinence is no cauſe to continue an 
junction. It is not as yet pretended, that the an · 
oer is not full; perhaps it never will be excepted 
w. He ſtated the practice of the Court of Chan- 
tery not to warrant this Co 


4 EY 


4 


* 8 - 0 "4 


Tuourson, Baron, read a caſe in this Court, 
th November 1787, in which à reference for im- 


pertinence was allowed as cauſe for continuing the 
munction. VVV 


Richards, being aſked by the Court, declared 
lis opinion of the practice in the Courts of Chan- 


(ry to be as ſtated by Mr. Martin; but did not 
reollect any caſe in pon. 


85 . 
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41 ſhewed. - cauſe 2 diſſolving Fideant 
the injun&tion, that the anſwer. was referred ing reed fo 


| for impertinence. He inſiſted, that this was ſuffi. abet nene 
cient cauſe ; for, if exceptions are taken to the an- continue an in. 


-_ WO 
3 9 

* 55 

e 8 


Arth . 


— 535. 


3 be- 


* 


- 
%. 
\ #* 


A 
oe 
* : 
TP 
e. 
ps 
* 
1 


4 
5 
1 
4 
. 
- 
= 
4, 
* 
> 
” 
* 
* 
354 


- Johnſon, as curie, mentioned 4 caſe in chan. 5 
cery whore! it was * Na 1 - | 


11 he e injuntin » was s continued. N 
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1. The Arrorunr Gan NBRAL v. 1 Stamm. 
By a grant ton Te 8 xaos ” ol 
foreſt of all as lieutenant or keeper of the "own of 4 ; 
| 8 Holt and Moolmer i in Hampſhire. 4/456 of A PR? 
tbe wind, pad of | x 
2 re The grant of ab office was by: FRM" 0 
uni wor f by which his Majeſty granted, for à term of 
„ years, to truſtees for the defendant, ** a. fee-farm 
r enge <« rent of 31“. 26. 11 d. out of the manor of N, þ 
| felled for his = 6: and the office of lieutenant or keeper of the foreſt 5 
do het pa. of A. H. and ., to hold the ſame; with-all ef. 
ce fices, liberties, privileges, wages, fees, rewards, FT 
e and other profits and commodities thereto be- * 
et Jonging, with power to appoint ai deputy or : 
deputirs, and ſo -many: foreſters or keepers 2 
c heretofore were appointed, for the ſafe cuſtod/ * 
<« of the ſaid foreſt, and to have all manner of-wood 4 
© plown or thrown down bythe wind; and all dud i 
„ cod, and the ' boughs and branchts f i trers and. , 


te wood in the ſaid foreſt, cut off or thrown dvan,' 
« and houſe-bote and fire-bote, for 3 and the 


ce foreſters and keepers,” 3 
57 


YM a the ic gene and alſo the woo 
| ec term. 9 bg > OY My = 2 + 9 8 


| « Ac omnes et omnimod. boſcos vento proſtrat. 

| « five proſternend; et boſcos mortuos, necnonn 
ramos et frondes quorcung. arbor. et boſcor. infra _ 

| © foreſt, predict. et ear. utramque ſucciſ. 


* dend. eee ” Sc. 


| had been accuſtomed to take the /ops, tops, ane 
| lughs of all wood cut down by order of his Ma- 

| jeſty, or otherwiſe, within the foreſt, or to have 

a compenſation in lieu thereof. But this was ſome- 

| times diſputed by the officers of the Cron. The 
eompenſation varied. Bark alſo was, in ſome caſes, 
 chimed, and allowed. It was plain throughout, 

| that the officers of the Crown had paid little or no 

| ittention to the letters : patent, or to che r nature of 

| the right claimed under them. "pr ive 


f delendant was bound. ec. to repair the lodges, fences, N „ 
F. or and 2 his own expence ;. to pay the 


nds,” and wages of che foreſters 
„and 'officers of the foreſt; to r 
ods; tnber; ann cher 
« trees, from” cutting, chopping,” and "ſpoil; 'and  _ .* 
« — ö at Oe of rhe %% 
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The ancient grants „ had FRY to SY Tan! effett” vi. 


10 ſi ve Pro- 
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The fort grantees, bens the prelent cebrurys 


Lord Stawell inſiſted, EY be was: entitled. to 


| the lops, tops, and boughs of all wood. cut down. 
my the foreſt, by order of his r, or other- 


A : wiſe, 


8 2 ; 5 d 5 5 _ N n ö l R 5 
—: by 5 . Cap bel. ad Aumaude, 
3 for the Crown, contended, that the claim ↄugbs to 


be configed to the boughe and branches cut or 
EE -  _.- . thrawsi:down: from trees ſtandiog in the foreſt, 
Dbe word fund plainly relates to ſtanding. 

only. The expreſſions in the Engl. ih. grants- mill 


oe bear no other ſignification. e Cut off pr. thrown | 
Y « down” mult relate to the branches, f 0 the | 
8 trees. This is alſo an explanation of the Latin ' 
2» þ grants, in which the words ſucciſ. five: praſtras, are 
to be read, ſucciſos Aue e nod fue atom : 
L e e = 2 TER . A 
The grant. gives, in the fr 19 all ot L 
bd down 'by the wind, whether whole trees 
or branches. It cannot be underſtood to give, 1 
. in the ec clauſe, the branches of trees thrown of 
u e for the whole tree was e oy the: 2 U 
Al the other emolumenm granted —_ 1 1 ef 
are precarious. Beaſts taken in the (foreſt, waits 'E 
and ſtrays, honey and wax, right of fiſhing, fines fr 
a and amerciaments, Sc. and ſtill more ſtrongly the 7 
4 other emoluments ariſing from the trees, ate all Po 
trivial and precarious. Neſcitur a ſociis. We can- 
not ſuppoſe that this clauf means to give all the [ 
branches, which are e the SU! valuable ST * whe 
whole wood. e The - nd 
| If 


mE TERM, 35 ener m. , |» 
* F: the Cri yr choſe to cut Wu hs trees in "the 

| foreſt, and carry them out entire, before fevering 
the branches, the claim would be nugatory; but 

| there cannot be a claim of right againſt the Crown 
| the benefit of which e 85 the 2 5 of 
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1 che uh N 18 Woge 8⁰ to che E eehte 
the Crown has only the main trunk of the tree. 
If any repairs of palings are wanted, for- Which the 
dtanches are proper, they muſt be bought from the 5 
keeper, and the” Crown would be 3 a 1 by the 
ſoreſt, as in fact it has been. But the Court will 

| not conſtrue this grant fo abfurdly, as to paſs the 

| whole beneficial intereſt in the foreſt to the 12 
pointed to pieferve. it for che Crown, Set 


If. there is an ambiguity, it is to be taken moſt 
| ſtrongly againſt the. grantee, eſpecially in the caſe 
of timber in a foreſt, which has always been care- 
fully guarded, as one of the moſt uſeful parts of 
- the royal demeſnes, and over which the prerogative 
s particularly extenſive. The Earl of Rutland's 
Cie, 8 Co. 56. eſtabliſhes this general rule of "+ 
interpretation. of grants from the Crown, in the | MY 
Arongeſt manner. So the Earl of Cumberland's © 
(ile, 8 Co. 167.; the Lord Berkeley's Caſe, W 
Mowd, 244. a. 2 Rolle's * 194. 125. e 3 


Uſage cannot be admitted to add to . grant, 
ere the meaning is ſufficiently clear without it; 
nd here the uſage is clearly uſurpation on the 
ae hand, and negligence on the other; for bark 

| a 25 


Eu 
| 5 1 0 
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| 
TER tion 1 the: game. As to the other, emolumen! 
WE: the foreſt, the Crown has in general given. , 
WED _ * greateſt ſhare to the keepers; and theſe. 
ee meant as beneficial grants, are | 
Ee rn oh liberal conſtruction; not ſuch as wi 
+ doubtful balance -of - 
PEG 5 Crown and 1 its grantee. | 
VS words of the g t are read . fy 
1 333 e five proſtratorum, there is no doubt in the caſe; BF 
WE: BEIT)! this ſeems to be moſt conſiſtent with the reſt. 
1. the grant. In the former clauſe; all wood J 
7 3 5 down by. the wind is given. Then i it woul Ib . 
PLN ſord to give afterwards the branches thrown by 
5 by the wind, for they paſſed. before. ut 9 
Aaderſtood chat, in the firſt clauſe, all wood 2 
IF Ae by the wind | is c and. chat the ſecood 
* | to 
| | whole grant is eee . 
. | But ſuppoſing the words to be. « a 
IF | 60 proſtratos, the meaning will be 8 the! 
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bebe grant“ itgf a Boing or or dead Hed”. 
r-clauſe;* wry only trees blown dow nn 
F the u d 35 F alone is uſed. wake fog: 
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the Latin „ 

r wake, hich, 910 the Dae in the Write. B 
| ing, are now. ambiguous, - The ulage has 0 = 
ſufficient duration to bar i in 2. writ of ri ri ht. 1 3 Pp ads 


| The Court thought it it perfetly clear, 15 the, | 
| | cant meant only to give etl branches. cur off or 

| thrown down from trees ſtanding | in the fore. . 
. | Trees *in the foreſt, are trees growing. there, „ 
p The uſage is raid to have been © otherwiſe ; but 4 
q Fi does not appear to have been any ſertled, 1 
_ "ge upon the ſpbje&. It is clear, thar the granc, 
a bas never been atrended to on either fide, and. there- : 
br their condult e can have. lirtle or no weight 8 
a e VVV . 8 5 
Auother W upon this informarion related Crante for | 
% | to hay-bote, cart- bote, and plough- bore, claimed %ingerthip of a 


| and taken by the defendant, and houſe-bote and noms hg N 


i fre-bote, taken without being aſſigned by the re- 3 
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 arder, or any officer for the TOs. No re- | 


4 | garder had been appointed in the 0 5 
R. ee, 1 1 
= 3 7 The 


trees in 9 — W There i J 
* 13 it to the branches of ſtanding 5 
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3 hb 15 1 to dog i je 
>  _.  , be preſumed to have eyery. Hang, ere for chat 
be purpoſe. 4 So Carr-bgte [ 1 e ate in- 
ceident to this grant. /. Hare the keeper: is to be 
cConſidered as having a term in the foreſt; for which 
3 ba pays a very high render, the ſalaries of the gf. 
pp © Beers, Fehirn« of. the premiſes, and pfeſervation of 
the game and timber. A The land that s the e 
of che grant muſt be ' fubjeR,. Fs: 115 er land, 
to the common rig | its of renants for Nag nw 
8 | Which rights theſe. eſtovers are. Dyer, 19. 
= ' Ca. Lick. 41. p. So, by the ſame caſe, the parti 
| cular botes given do not exclude ky reſt, for it is 
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5 | The e 1 IN allgned. for gie. bete 0 
. hay- bote is not neceſſary, 4 Inſt. 300. "It i is there 
ſaid, the regarder ſhould, in. convenient time, 

terwards have notice. But, in the pte Ent tale, 
there was no regarder ; and. therefore | the want of 

having the timber aſſigned, or of notice afterwards, 

=P is not the fault of the defendant. He is not to loſe 
= the benefit of eſtovers, becauſe the 1 Nec 

| $i». ON ab a regarder, = x oe Oe 
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X It is in . that hols. e havy: — 
taken by the former keepers, as far as memory can 
reach: and there is no evidence of their ever hav- 
ing been withheld, or not enjoyed by the keeper, 


Then v we are entitled to claim under the genera! 
_ words 
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| l Py Were“ alt was. u in t lat vide chain 55 225 
ſhould be imited to the words of ide Fenn ?:: 
is not in the nature of a demiſe. The poſſeſſion b ES 
a foreſt remains in the Echt and the keeper is ie 
only the officer who is to preſerve it. If no eſtovers 1 

had been given, none could have bern claimed ; and 
| whatever the keeper is bound by his me to 
poſing he hap ny oth at 10 own Oe | 3 
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The rule, Ae te kinder 15 the foreſt mall not 
be cut down without the view of the regarder, is 
eſtabliſhed in 4 Inſt, 297. 299. Heoare's Caſe in 
Sic W. Jones, 269. | Manwood's Foreſt Laws, 
372. 375. By all which caſes it appears, that even 
the woods of a ſubject within the foreſt cannot be 
cut down, without view of the foreſter or regarder, 
lelt che an ſhould loſe the CIT cover. | 5 
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1 che Crown tieglets to appoint a region no „5 
right ariſes to the keeper, or others, to cut the tim- : 
der at their pleaſure; for no Jaches are imputable 

to the Crown, It was the duty of the defendant, 

- as having the general ſuperintendance of the foreſt, 8 
and as being obliged to pay the ſalaries, to ſee | 
that the offices were filled up. Having an intereſt - 

in the object, he ſhould have applied to the Crown 

to appoint a regarder';z and we are to preſume, that 

F the Crown would wave TS WE! was as right. - . « 


Machen Cbief Baron, — The nature ao the 
defendant's intereſt in the profits of the foreſt, is 
| „ marked 
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other ber efit than what t 
or can be clearly inferr fror It 
| ap r and ee | ore 1 


. 1 


But it is infited, 
- obtained in the fore 


too much. I hey ſay the practic 
take timber for all the Rp Sg wit 
without. any aſſignment. | 

e defendant; and the t of the 
is, therefore, no more than this, that t 


of the Crown, who ought to have 0 
rights, have long been in the habit of neg 
ing their duty. The taking bas been cle: 

legal, being without aſſignment or 
therefore cannot be evidence of a ri 

| paſſages cited from Manwꝛood, it is perfectly cles 
that a private perſon having woods hi a fore 
cannot cut them for eſtovers, without view. 
the officers ; 4 fortiori, this cannot be. 


defendant, Who has no per ſonal inter 
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| even that could not ha\ hi 
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| The deſendant had cut 

| exchanged it for ſeafone 
| houſe, He had alſs ac 
| enlarged” t | 
new incloſure, wi 
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Tais was a ſuit for tithes of common lands, in- þ took ford | 

cloſed by a late act of parliament, lying in office, purport. 
te foreſt of Daſfeld, in the county of Derby. coun of the © 
The plaintiff, the impropriate rector, derived his Mann 1. 
ile from the College of Newark, The defendants 5+ admillble 
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Where 3 2 title © 
to tithes in a 
lay-man is 
clearly made 
out, though 
not ſupported . 
by poſſeſſion, 
the Court will 
decree an ac- 


count without 


an iſſue. 
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mite, tlas the place n extra- 
that the tiches of the foreſt had an by 
to the Abbot of Tutbary, had come to the Crown / 
on the diſſolution of that monaſtety, and badfince 
. been granted to the tertenants. They Produceſd an 
aneient manuſcript, found in the : herald's office, 
nn to enumerate" the poſſeſſions of the 
- monaſtery, and giving a an account of the title 0 
theſe tithes. The counſel for the plaintiff proteſted 
_ againſt+their/right to er this euidenge, 
N r to admit it. 


bo 


<# 


get 


42 * 


1 "OSS — 


WT: 


In giving ns in the cauſe, the 
that this book could not have been received | in 


- Eyidcace, but by conſeute -- ee AE 
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The Court; upon. the whole cuſs $6; 
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rr from the ancient documents, as well a2 1 
from a great preponderance of modern circum» 4 
ſtances, and of evidence of - reputation that the f 
place in. queſtion was within the pariſh. and rectoty f 
of Duffeld; and although the land- tax for this part 1 
of the pariſh was ſeparately aſſeſſed; although there a 
were many inſtances of refuſal of tithes, and no Wl e 
continued or. elear poſſeſſion ; and although there th 


was ſome contradictory evidence as to reputation ; | 
yet the Court decreed in favour of the ow 


without an iſſue,” and directed an account, 
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Kurs formation tated; that; by the real bee. Rralg | 
| 1--ogative; the fea and ſea-conſts; lr far 4b the grds. 
fea flows" and reflows,” between the high and Tow? comet, 

| wateriniarks; and all the ports and havens of the ops SD 
kingdom; belotig to his Majeſty, and ought to be abate Fo 
eto” for- the uſe- of his 3 8 N and 
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dee A eh. rar By e and; —— 
buildings, between high and low{avater-mark; ia 
. Port mouth harbour, adjoining to Gpαν fo as both 
d prevent the boats and veſſels from ailing over 
that ſpot, or mooring there; and alſo to endaager 
further damage to the harbour, by preventing the ET 
free current of the water to . carry off the mud. | 
- The information therefore prayed, that the defend- 
nts might he reſtraiged from maſtiug any further 
erections, that thoſe made might be abated, and 
the dard reſtored © to its ancient aaa | 
(1213408 131 9. 
The Ses tee 2 to Bold he. of the 
place in queſtion, under lerters-patear, 14th July, 
4 Ch, I, Theſe letters-pateat recited, that a com- 
miſſion had iſſued to the ſheriff of Hampſhire, and 
other perſons, to examine all the mud- banks and 
ſea-marſhes, within a certain diſtrict, on the coaſt; 
and, by a legal inqueſt, to inquire and report, whe- 
ther any, and what part of them, might be reco- 
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5,  - Jrwe much diſputed, upon the evi 
iter the place in queſtion: was include 
5 grant, or not? I 
uin conveyances, and 
the Wandesferds, to the perſons 
Ne derived immediately. their,claim.: | 8 
5 duced the conveyance of this parcel. of mud- land 
IK to themſelves, by perſons ſtated in : 
entitled under the letters-pat 


i ning to the Piece in queſ. 


ad aſter notice o 
* tha N but the defendants had had 
kee pin 
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t was proved, that the em Al kment' was highly | 
ejudicial and dangerous to the harbour, and that it 


*. 


was peculiarly hurtful to the town of Gofporr,' by 


pteventing boats from coming immediately up to 
the town, on that. fide, a8 formerly. - e 
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This cafe was argued during the term b 


der, bell, and' Percival, for the Crown, The. 
prima facie right of the Crown to all ports and arms of 
| theſea, and to the ſoil thereof, is clearly eſtabliſhed. 
The nature of that right is explained by Lord Hale, 
in his treatiſes De Jure Maris and De Portibus Maris v. 

It is there ſhewn, (p. 12.) that the King has the ſoil 
of the ſea-· coaſt and havens, and is entitled to the pro- 
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fits thereof 28 aj Jas. privatum; and ſo far as it is conſi- 


dered in that light merely, he may grant it a-way. 
But he has alſo (p. 81. 83. 88, 89.) another right 
in the arms of the ſea, the right of a free paſſage 
for all his ſubjects, and others, and of having all 
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the intention to ; 


floats of timber moore there, 


The Attorney General and Solicitor General, Alenan· 
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3 eee FEER right e 
to the | King's property in highways} ene 5s 
pullisum veſted in the King for che uſe of the ſh. 
5 ane This, by its natureß is'unalienable; and mal 
„ e ee any ZNO 5 ge 28 eus N. * 


ener Wan "ey Yu privatum of "the 
Crown, in arms of the. ſea, or Ports, takes phate, 
by encroachment on the ſoil, it is a purpreſture. 
Glanville I 9. c. 11. Spelm. Gloff; Purpreftre. E 

Where che jus publicuñn is violated, it is a ffaſſante 
and it frequently happens, as in the preſent ciſe, 
that a nuiſance in à port is accompanied with 4 
purpreſture, or encroachment on was Tom! ol the 


Crown: | e Fo = 5 
. ' 5 {15 oo * 8 

All eee may be W by «a nals „ 

any individual; but, in the caſe of the Crown, the 

more proper and decorous mode of proceeding, 48 

dy information in a court of juſtice, for afcert wg | 

the right. This may be done by information 3 
equity, as well as at lav; and the aulfaber may be 


decreed: to be abated. Ei oe ln 
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tn the ei of: a a the bande mode * 
proceeding has been held proper. In cafe of 4 
decree for the Crown, an inquiry'is ditected, whe» 
ther it be moſt beneficial for the Crown'to'abite the 
purpreſture, or to ſuffer the erections. to remain, and 
be arrented. Where the purpreſture is alſo 1 nvl- 
ſance, the Crown has not this election 3 for 1 it can 


not lanction a nuiſance. | 
Ia 


| this 1 8. K. I. che information ſtated OY 


. gable and an arm of the ſea, for the uſe of the ſhips = . 3 
reſorting there; and that the Crown was alſo ſeiſed . 


| that they had had the leave of the High Admiral, 
| and that their encroachment was no damage to the 
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crown. to be ſeiſed of the river Thames where navi A. fi 


of the ſoil between high and low water-mark :. 


| thar the defendanzs-had lately eneroached upon the W., 
| foil of the King, and had thereby ſtopped the courſes 1 


of the river, and rendered it leſs convenient for TE 


| ſhipping, and for their mooring in the pool. The 
information therefore prayed, that the encroach- | 
ment might be declared a purpreſture, and be 


abated as ſuch, The defendants ſet up a defence, 


ſhipping. » The Court declased, that purpreſtures 


| on navigable rivers ought to be abated. They ac- 
cordingly directed a commiſſion to inquire, whe» 
| ther the fact complained of was a purpreſture. The 
Commiſſioners returned that it was, and . en- 

| croachment was abated. 


So in the each of the Cay of Bites v. ee 


Cited in Lord Hale's treatiſe De Portibus Maris, 
| b. 81, The bill ſtated the benef 
' rivers for commerce, and the right to have all pur- 
| preſtures therein abated, It was proved, that the 

deſendants had erected houſes on the banks of the 


it of navigable 


, 


Avon, ſo as to ſtreighten the river; and to incom—- 
mode the paſſage to and 1 the ſhipping to the 
hore: that theſe houſes alſo Inverodpa the com- 
merce to the town, and tended to defraud the re- 
renye, The encroachments were ordered to be 
vated, on the ground of the — to the city; but 
were 
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e 
>" ao obtain an injunction cat renewit 
=_—_ +5 The Court there diſmiſſed the bill; as ſepk 
3 eſtabliſh a monopoly; but another bill 


N led for the ſame matter, the Court; Oh f 
uri, 14 Cb. II. (Lord Hals preſiding in it,) de. 
© |  ereed, that the new ferry ſhould be ſupp ; | 
_—_ that the defendants. have li | 


: 5 | 55 any ferry- boat, to the 4nn0yance 4 ons | 


1 „ it was Were to iſſue an njuntien 8 


JJ 2 va denalipor hoſpiral | in, Cold Bath. 225 


= | _ Hardwicke lays it down, that, in t 
3 . an information by the 


g | e was chen dee in | 
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- The grant is bad oh Sher ads. The 8 
in his jus pulicum, had poſſeſſion of the ſoil covered 
vith the ſea, by the paſſage of his ſubjects in ſnips 7 
over it. But there was no poſſeſſion of the ſoil = 


- under the Jus privatum.z and the right to enjoy it 8 


being then only a poſſibility „when! it ſhould be re- 


covered from the ſea, couſd not be. granted to a2 


ſubject. The Artorng General v. Sir Ed. Fermer, 

2 Lev. 17 1. Sir T. Raym. 241. Much leſs cone 

one ſubject transfer this right to another ; for, be- 

tween them, there is not even a colour of poſſeſſion. 

It is Ws, the Ki ona buying pretended titles, 
25 grat at molt; pine opts. a. right. ar 

entry 3. but If” 1 convey. an eſtate, and die before 

entry by the purchaſer, the right of entry is gone. 

So here, the right of entry ue 75 be during. the: 

| life of King Org J. CCF 


. 


75 
1 


55.4 ; NS 


The nature. of the Amn e chat i it was to > be 
| reduced into poſſeſſion within a reaſonable time, if 
t all. The grant proceeds on aſurmiſe of the pub- 
li benefit to accrue from embanł ing the mud - lands. 
be tithes. were not to be demandable for ſeven 
| years after the embankment. The rent from 1630 
vas to be increaſed. Then the embanking with- 
in a reaſonable time, was conſidered as a condition 
annexed to the grant, and has not. been compl ied 
vith during 150 years. The non-payment of the 
ent during that period proves, that there was no 
Hoſſeſſion, actual or conſtructive. | b 
5; > ot” 


- 


25 

_ 
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1 even ic his is paſſed 5 the: grads yy aſs nter 
has ſince thrown it open for the public uſe, by al- 
| lowing i it to continue an open paſſage for ſhips d- 
ning ſo long a period. The King: has acquired a 
new right to it, by the poſſeſſion of his ſubjes in 
een. and repaſſing over it for 150 years. A plate 
Z -- thrown open to the public as a os _ 9 
| Alter long 3 os * pe 8 e | 


. Mins 7 — 
- # 3 74 : . 
be” ie 1 ta! 1 2 0 * 5 fy 


- The polſcMon of ole part, por” 1 0 letters: 
patent, during 60 years, cannot inure to give pof- 
feſſion of the whole; nor can entry upon a part, 
under the grant, be conſidered as. entry upon this 
5 land which remained overflowed. If there” is a 
> Ns | -* conveyance of Blackatre and Whiteacre, entry upon 

| Blackacre, in the name of both, is good. But this 


| 8 foppoſes that the entry upon  Whiteacre wis alſo 
| poſſible. But if Fhiteacre was then held by a dif- 
3 ſeiſor, fo as that the feoffee could not enter, the 


entry upon Blackacre does not inure to both, Here 


2 2 25 


the entry upon this parcel of land was impoſſible, 
till recovered from the ſea. Beſides, the King, by 
the paſſage of his ſubjects, has had actual poſſeſſion | 
of it, ſo that the entry upon the other je es * 
5 grant cannot be ee to ee 72, 98 


: eee cd's 5 Ir 
The detenduntz; in ollen to 5 iin We of 
us letters - patent, muſt either deduce to themſelves ** 
a regular title againſt the Crown, ot moſt ſhes, a 
that the ſubje& was once ſevered from the Crown, * 
and that they are in poſſeſſion, which Preludes all A _ 
the meſne conveyances. The deſendants do neither. | 
The deduction of title, under the letters-patent, 
to the perſons under whom the defendants duc 10 
y 


distely claim; 4 noe 8 It is 3 be. 
| ſons never had any poſſeſſion of this ſpot. Then 
there is no priyity, either by title or by poſſeſſion, : 
between them and the grantees, and the ange 
3 wy mn * firangets t to Hats e 
ö „„ 
Bren if they Ait ade the len, pebn, yet 
| theſe erections mult be abated; for it is clear that 
" the King cannot permit a public 3 as this | 
Is pore to ng? De Port. Mar. 85. 5 
Piggot and' Richards, for the; defegdint lt is 
clear, that as far as the'jus privatum of the Crown 
is concerned, a grant of the ſoil of the ſea-coaft, 
or of a harbour, is good. But, if the argument 
be true, that no poſſeſſion- could ever be taken of 
the ſoil while overflown, no grant or feoffment of 
land covered whth, water could ever be good. 
But, on Ka 8 Led "Hale "EE (De Port. 
Mar. p. 85;) that there are a thouſand inſtances 
of licence from the King to build new wharfs or 
keys, in which licence the right to the ſoil, within 
high and low water mark, or 8 is wy 
included, : 


Itis l chat a great part of the walth granted 

| have long ago been embanked ; bur- poſſeſſion of 
a part is poſſeſſion of the whole; and we are there- 
fore entitled to hold by length of e in cor- 
roboration of che e 8 


This is a grant of lands to be afferwards x reco- 
vered from the ſea. It implies, throughout, that 
RR 2 immediate 


3 >. Nah — 


ediat 


T or the: ſoil being once gras 
. 1 mote 10 Crown, x mere 9 f 

— +. oftherightof he perf 
NN TOS... 5 whole. ee is i 


„ e to the pollellion. of the 
the whole lands granted are held. 
ꝓ— p - : land immediately adjoining 
for more than ſixty years, and floats 


— 


do be moored over the place in e 
Wo: fore the erections now complained of. 
aa ba en for it prevented the free p 
3 that part of the harbour. Th 
© | ing the right to the land, When the 


EE. (in the ſubject, is by ſuit at law. As ro this x in 
Lo nd it is in the nature of a mere <jeRtinenr bit Pat 


| Beſides, the information does not pray t 
| may be declared to belong to the King, which 
„ be the proper prayer, if the rigbt to the f. 
5 in queſtion. It merely prays, that the 
may be 'abated, which is the proper prayer 
8 complaint of nuiſance, if at all; and as a nuiſance 
* 5 is charged in the bill, the only matter io iſſue. muſt 
5 be that which relates to and ſupports | He 
| | _ of the bill. But as to the queſtion « 
tittitle to the lands is perfectly immaterial, 

95 | fore our poſſeſſion, not being. rope 


5 hs remains unimpeached. 
1 

* ; | ; «4 3 5 | . J 5 7 
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e queſti on | nee t 12 is Aa matter e | | 
Z tely ſ reges ue the Fridge of „„ 
Egquity. Ind is a breach of the general police of the ä 
5 | kingdom, and as ſuch is conſidered as a crime, and to x, oe 

_ beprofecuted, in the criminal courts; But a — „ 
Equity cannot hold cognizanee of any criminal „ 
matter. It never was attempted ti proſeeute 4 ir 1 
in equity, to remedy any other public: miſchi . TV 
a3 to prohibic rope-dancing, plays, &c. or to abate Eo, ne rt 
2 nuiſance-or-purpreſture on the highway. That i is. or ne = on 
exactly like the preſent caſe, and is every day pro- 
ſecuted in the ordinary criminal courts. Qveſtions | 
of nuiſance are particularly improper to bediſcuſſed ; 
in ee, Tn. wy! e at law . ane 
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l true; was in en FF ſack? ins 
Ps have been allowed in the caſe par © 
preſtures; but theſe were in the time of . 5.1. TO 
when the right to trial by jury was not ſo 5 jo 2 5 "Mp 
eſtabliſhed as it now is. Beſides thoſe were, in part 1 

at leaſt, ſuits as to a civil right, and therefore 9 5 
gave a colour to the juriſdiction. Lord Halt ex! 
preſsly declares, (p. 88, ) that the queſtion of nvi- - 
ſance is a queſtion of fact, and not of law: that is, | 
that it ought to be decided by a jury, not by the 
court. In the caſes relied upon on the other ſiſe/, 
the court directed a commiſſion to enquire into the | 
fat. The mode now adopted in Courts of Equity 18 
to direct an iſſue in ſuch caſe, inſtead of granting a 
commiſſion ; and thoſe authorities, therefore, en- 
title us to expect, that the Court wilt n not 28 
againſt yh; vithout an iſſue. „„ Be 
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A e che right to the foil, between 
3 dead e low water mark, is. prima ſacis in dd 
5 5 . crown. Then the onus of provin i a. adveric title 
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EE This hey e 10 tis, — — —— 
3 bot -Vpon the whole evidence, as far as we :can'now 
trace the meaning of the grant, this ſpot does dot 
ſeem to have been included in it. The return/of the 
e finds that the embanking dhe lande md. 
. dd would be of no detriment to any perſon. But tha 
3 is not conſiſtent with the evidence kere, that the 
=: embanking this land would hurt the harbour, and 
A prevent the paſſage of boats up to the ton of 69 
= port: then the inquiſition and grant muſt have re · 
A ated to other lands; and the grant, in deſcribiog 
1 the parcels, gives the mud- lands on each ide 
of of Goſport, ſtudiouſly paſſing by besano ſo that it 
does not appear that this land was ever meant | 10 1 

. age from the Crown. Pot 70 rr Fark LR 
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bi” rnd But Ta ANY appears ao to 1 Pn wah for 
"I the ſake of the public intereſt, in having this and 
bpbptrought into cultivation. The exemption from 
$ . tithes for ſeven years ſhews the intent to have been, 
that it ſhould be put into a ſtate capable f pro- 
ducing titheable matter. The rent alſo proves the 
embankment, and regaining from the ſea, to have 
been the condition and ſpirit of che n That 
bas not been complied wich. . 
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| Ban 3 PO: not 3 es title from 
che grapteet;'tbey-ſhew a title. under A and B., who, © 
they aver, were entitled under the grant; but the 9 
onus of eſtabliſhing their claim being upon them 
they muſt ſhew how A. and B. derived that right. - = = 
At preſent it appear to be the e by mere — 
ſtrangers. The leaſe and releaſe from them recites 
the releaſors to be entitled under the , bot 7s 

We is as evidence of the lack. . . 

They next went on he Sen of poſfeſnion. Where there is 

But it appears, that inſtead of their having poſ- beet 
ſeſſion, the Crown has, by its ſubjects, had golf. patent ee 
fion of the place in queſtion ; and its being open bes, andit isleſt 


as a public paſſage from 1629, precludes any right rap yo 5 


now to queſtion the title of the Crown. If the 8 N 
grantees ever had any title, it has been abandoned: the right of he | 
]t would be extremely inconvenient if old dormant 83 
grants of the Crown could be enforced in this pod-fficn oy is - * 
manner, when the evidence of their nature and ex- TOS | 
tent is loſt by lapſe of time. Upon the whole, ve 
are of opinion, that the defendants have not made 
out any title to the ſoil of the er! in . | 


But it is argued, chat the prayer of the bill being 
to abate the erections as a nuiſance, the Court can 
only corifider that queſtion, as alone ſupporting the 
relief prayed; ahd it is contended, that this Court 
cannot give ſuch a decree, or at leaſt not without 
the intervention of a jury, the queſtion of nuiſance 
being, as laid down by Lord Hale, a queſtion of 
fact, and not of law. That may be, where the 
queſtion is of nuiſance only, and the evidence 
ng: But the caſes cited, and thoſe which 

„ Lord 


proves a right] 


A ; SM authority, 
„ ci, Ca that the ſoil is. She. 
5 1 Ss,” to decree, ; | 


ks - ; F | 4 * 
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Mlle, * xx Court having declared. their 
p. 453. the application of Mr. Deverel > a 
. lication, in the ſame matter, 
of Sir. chard E | 
to be heard pro intereſſe 


they had not entertained any ſu h dou 
argument, as would lead them to wi 
but as Sir Richard Heron was materiall 
and had not been heard, 
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coum ter th e paymenr'of "the ſalaries of ch 


remembrancers; 1 4% „ a 


ty | id . lers. e gen an 
ordinance of the Treaſurer and Barons of the E. 
chequer, 19 E. II. 
uſineſs of the treaſurer's remembrancer required 
"pie to retain two other clerks; and an addition of 
ſilary was gran d that purpoſe. Thi. 
a manuſcript in the Britiſh Muſeum, written in 
1572, intitled, “The Offices and Officers Names 
« of the Court of Exchequer, and of ' whoſe ot 
they be.” Of the:Queen's gift, c. Of the 
Queen's Remembrancer' | bY attorneys 


| « and clerks of the Queen's | apap nc 7s of- 
| rer's Remembrance 


« fice.”” © f the Trea/ 
< PD 3 5 50 and clerks of the Ti reaſurer's 
* Remembrancer.” A minute was produced in 
the minute book, 27. II. by which the Court or- 
dered, that no foreigner ſhould be admitted a clerk 
in the office, When there was any one who had 
ſerved a elerkſhip ready to take the office. This 
minute appeared obliterated in the book, a pen 
being drawn acroſs it. A copy of the minute, not 
obliterated, was produced from the papers of Mr. 
Madox, who was one of the clerks in this office. 
No ſuch orders as to be dund in the order - book 
of that date, fun nr, FT Wm 
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= "Hs and en in a of the — 
=. | "cation, They contended, that the clerks were ori- 
T3 lg che mere ſervants of the remembranc oY 
|  . were ſtill to be conſidered, for this P in the 
KP 91 ſame light. The documents produced ſhew that 
mtteir ſalaries were received ſrom him, and not from 
ttgt/e public, Mad. Hiſt. of Exch. 716. Theoath of 
5 the remembrancer is taken in Court, to ſerve che 
ing faithfullyin the office.” The oath of theclerks 
5 is taken privately in the office, to behave dili- 
v gently-and truly as clerks in the office, under the 
«maſter of the ſame, in all that appertains to them 
« as clerks in the ſaid office; and if they ſhall 
% know any thing done or imagined to the hurt of 
dc the maſter of the ſaid office for the time, they 
cc ſhall do him thereof to wit,” c. Tus it the 
oath of a fervant to his maſter, e on . 


The * in WY Briciſh Miſeum N 
that the remembrancer has the abſolute appbint- 
655 of theſe clerks; they are ſaid to be of his 
« gift. That was probably taken on the occafion 
1 of the orders eſtabliſhed by Queen Elizabeth, ſor 
A this office, which are recited in 1 J. I. c. 26. That 
ſtatute, proceeding on the foot of theſe orders, en- 
acts, that breach of the ſame, by the remembrancer 
or his deputy, his or their clerks; the *remem- 
brancer ſhall forfeit 20 J. So, in the 23d ſection, 
he is made reſponſible * for himſelf and the clerks 


4. of his office. Theſe clerks: he is bound, by 


2 H. VI. c. 10., to appoint; and his being reſpon- 
ſible for them ſhe ws that the appointment was _ 
his abſolute control. So, by 5 2 II. c. 18% be 
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of the fitneſs of the perſon for v 


ſponſible, it follows, that he has oh. power of e Sy 


perſons unfit: but the office. is not to be vacant; he 
muſt therefore have the power of appointing other 
perſons; to fill it. It frequently happens that one 
has a power of appointing a deputy, or other officer, 
vhom he cannot aſterwards remove, though the 

appointment is arbitrary, 1 Sid. 74+ Therefore the 


circumſtance of theſe clerks . * in oy 


| their offices is immaterial. e e,, Bd: 


If the remembrancer bimfalk | Is 5 Y or r appoints 
unfit deputies or clerks, the Court may reject the ap- 
pointment ; Hardr. 1 30. Therefore the Public i is 
in no danger. 


Theſe are not properly attornies, in the legal ſenſe 
of the word. They are merely put in place of the 
accountants to the King, in paſſing their accounts; 
as a letter of attorney authorizes any perſon to act 
in the place of another, in ordinary affairs. And 
it appears, from ſeveral gentlemen at the bar being 
clerks in the office, that they are not regular attor- 
neys. The ſtatutes which require attorneys to be ar- 
tieled five years, 2 Geo, II. c. 23. J. 27., and 
22 Geo, II. c. 46. /.9., expreſsly except the clerks 
in this office. No other ſtatute has made it ne- 
ceſſary that they ſhall ſerve five years; and it is 
evident, that in the original nature of this office, 
ho particular qualification of chat ſort was re- 


quired. 
| The 


and revoked before the. rifing. 


ꝙꝓ—＋—7ͤͥ „8 ent tn + 


"7 


- inftances to the cohttary 'of- char 
* of i nd 2 


18 rton-and Plumer, on behalt 'of 
4. reſponſibility of the remembrancer does 
| neceſſarily imply an abſolute control over the 
pointment. Humphreys v. Paget, 1 Keb. 689. 1 
it did, it muſt alſo extend to enable him to diſmil 

ar paſs over, in promotion, one before adi 
75 the office, if the remembrancer thou he b. 
| could no longer depend don him; but th Wl gl 


e 5 i e by the caſes: : 


- - - a 1 4 


- 


: 


1 . 4 >. * * 3 


appointment lid by the 8 "rule 45 60 f it 
In offices which concern legal proceedings, ex 
rience is the general requiſite z and even the Kin 
cannot appoint, in many inſtances, where this | 
of fitneſs is wanting. Co. Litt. 3. b. 2 Roll, 


— — 
0 


153. 


5 
* 


They act in a | 
character of mere er of the 


Wk 


© 
I 


ca 


ö the Court. Dyer, LTD 


2% 


| Upon any ſuit between the Crown 


this office, one of them acts for th 
 againſt1 it. If th 


15 attorney on both ſides; ..' 


Macponal, Chief Baron.— The Court here 1h. 
on the 


* 


* 


Ct 


* 42 


* 2 4 
.} 4 
- © 

7 


granted a ſecond hearing of this caſe, 


carneſt deſire of a very high officer of the Court, to 
his counſel upon the ſubject, and not 


be heard 


from any doubt t 


upon the ſubject. 


* 


ments, w 


been offered. We have accordingly gone through 


83.4 
* 


PE 
ky 
” 


D 


a; 


* 


4 


are the clerks of one maſter, he: 


we ourſelves ever entertained 


* 5 


2 


As a reaſon for the re-argume um nt, it was ſugge 
that new -circumſtances of proof, and new argu- 


would be- adduced, which had not before 


the caſe again, but have heard nothing new of any 
weight, at leaſt 
| application. $5 


„ 


In giving a ſecond time the opinion of the Court, 


. 


4 


* 
- 


in a caſe ſo long and circumſtantial, I ſhall confine 
myſelf to thoſe points which have not before been 
diſpoſed of, and to the additional arguments now. 


adduced. 


4 


» 


. 


* 


* Sy 
” 

bo 

* 1 

* 


The counſel for Mr. Deverell have endeavoured 
to degrade this office into that of a mere ſervant to 


— 


— 


in its practice, and regularly acquainted with its 
duties. Many acts of parliament adduced-by: the 
petitioner himſelf recognize this office as one of 
great public importance, 9 which ey to * 
Weid wy wy: fir agg p 55 
"Kent oh been ana” hat VO a 8 . 
is i required, and that no particular qualification is: 


- wade the titerion of fach fegen... , 


* * * 9 . 


For an er 10 nts in its a ind and. 


intricate in its duties, a particular education in that 
office ſeems alone adequate to give the requiſite - 


fſitneſs; and it will be found, that almoſt every 
dffice in MINES” 3 is warp wn this prin- 
__ | | 


80 this e of Wcheg der l it is eli that 
this was the general practice of all the offices; for 
the order 26 H. VI. takes notice of the old cum 
of filling all the offices of the Court with men 5 


verſed in its buſineſs, and directs the Barons to 
adhere to that uſage. The generality of tile orger 
is relied on as being applicable only to thoſt offices 
where ſuch a rule is otherwiſe ſhewn to prevail. 


But I am of. opinion, that the generality of the 


directions of that order carries a contrary inference. 


The ſame reaſon of * convenience * | 
| $ 


is. N pris, rien 8 a man 5 
reſpectable as their client, to fill the office, The - 
whole evidence, and the nature of the office; fle 

the importance of its being filled by men educated , 


7 875 x 
1.5 548, bp £ 35M 


chis at any r b PLIES 


the duties being at leaſt as abſtruſe and as important 


N as any. The order recognizes this general reaſon, 


and the general practice which had obtained in con- 


| ſequence of it, and directs that this practice be in 
future adhered to generally in all the offices, Againſt, 


ſuch evidence of the generality of the rule, it would 


require very long and clearly-eſtabliſhed uſage to 
exempt ths Fuel office out "ny its e 


— 


# 


In the: danſe? pt 68 io os . the 
word gift” has been much relied on. I only 


mention it for the purpoſe: of obſerving, that a 


gift may be Maree 1 its Ne limited as 


well as not. I. 


The a0 now ESE, 15 Mr. Madet's 2 
| papers, is a ſtrong confirmation of the minute which 
at preſent appears defaced. No good reaſon can be 


aſſigned for his treaſuring up this copy of it, unleſs 
he conſidered it as at that time a ſubſiſting order of 
the Court. If that be the caſe, the obliteration of + 


this minute, and the non-appearance of the book 


in which the order ought to have been entered, have 


very ſuſpicious appearance, and ſhew to what a 
height the warmth, in the former diſpute e 
to this office, ves been carried. 


F 


It appears FO 0 uſe 1 in Down: that the Covi | 


of King's Bench, in regulating the appointment of 
the maſter of the King's Bench office, thought it 
deceſſary to follow a rule analogous to that con- 
| tended for by the cterks here. The ſame rule ap- 
pears 


to, in oppoſition ito. contrary” 
he-Crow: n d fo 


Kit e 


5 939 
I, 2 4% * 


| 3 5 8 d, no abb have ele 
ii ea blad this que ion, unleſs _ AS could. be le 


A gally ſet-up as 2 preſcript 1. 
tuts aigument. Ig 5 is aver -01 
"2 toms and new. uſages grow up, and ber fe 
cContinvance much ſhort of legal preſet N 
. in the Court of Chancery, ſince Lord 3 
VVV regiſter's clerks have vniformly Tucceed- 
© © ell to' be- regiſters, in-regular rotation... The 
Dy ne jtſelf is probably within the time of legal memor 
and this practice has only prevailed. fipce the time 
which I have mentioned; yet 1 apprehend iris. now 
| cao firmly eſtabliſhed to be ſhaken, and the Duk 
of St, Albans," in ; whoſe gift the office | 


* 


„„ hardly venture to break through the f 
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0 Ik᷑3ube violationsof the praflice i in this 
: EE not been ſuch as ean eſtabliſh a contrary rule. May 
I; ' bew's caſe was where he claimed to be admitted. ay 

the only perſon then capable of holding the office. 

NE IT)he Court were of opinion that he had. not m 
. | out his-claim, and.that opinion ſeems well founded; 
* 1 for. Maybew's claim allowed the remembrancer no 
2 . choice at all. He may have a right to * till there 
mall be a fit perſon to take th 


2 wt 
48 


„„ 
SI BW 
3 . . 


Ke . 
5 


* 2 
A 


4 -» 0&0 © - QQ -- ©» 


, ͤ = Ort es. OS. I Ye Co ea Pod, 
„ b $4 _ 7 ba —_ 7 NT 22 112 Cr 5Y . E a» 
8 8 4 =. * 93988 « 3 > * . r 
F : I N , $- * 35 


TRY LOS j 5 GEORGE 1 m. 


| there may be no want of a clerk, and thei Goes 


not appear that the Remembrancer j is bound to ad- 


| mit any one to the office. The Court therefore de- 
termined that the claim, in that caſe, was not ſub- 
|. ſtantiated z but they did not determine, that where 
| there are many fit perſons, out of whom the choice 
of the Remembrancer may be made, he is entitled 
to my by them all, and chooſe a 3 


7 E 


Barker's 88 was never 0 diſcuſſed ; it 


was rather ſettled by accommodation among the 


parties, than determi ned by the Court; and ac- 


ie no . rule can be drawn from it. 


Upon the O's it appears this a frag analogy 
ſublilts between all the offices of this Court, and 
that the ſame analogy pervades the other Courts of 


IWitminſer-ball. The practice of this Court has 


been clear and uniform, with the fingle exception 


of Barber's caſe, which cannot be conſidered as a 


precedent, We therefore ſee no reaſon to retract 
the opinion which we formerly pronounced. 7 


The order was refuſed, 
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ro 9 5 


PRINCIPAL. 


IN THE SECOND 


. 5 | A. 


Hbatement, 
80 RE an againſt two, on a 


joint and ſeveral recognizance 


of four to the Crown, without | 


averring the others to be dead. 

This may be objected to without 

a plea in abatement. Aliter on a 

bond. 

The King v. Young. Page 4s 3 

2. Bankruptcy of the plaintiff does 

not abate 4 ſuit in equity. 

Davidſon v. Butler. 460 n. 


3. But ſee contra, Sellas v. Dawſen. | 


| 458 n, 
3 If a defendant i in equity becomes 


bankrupt, .it is no abatement. 
2 v. Miller. 458 


Account. 


See Exxcurox 2. 


* — 


MATTERS, 


VOLU ME. 


Agent. 


| 1. On a bill for diſcovery and in- 


junction, the defendant, plaintiff 
at law, admitted himſelf to be a 
mere agent for the other defend- 
ants, and ignorant of the tranſ- 
action; an injunction was moved 
for as of courſe, till the coming 
in of the anſwers of the other de- 
fendants, who lived abroad ; but 
there appearing a probable danger 
of loſing other material evidence . 
by the delay, it was refuſed, 
Vandam v. Munro. Page 502 


mug 


Agreement. 


1. An agreement for the ſale of 
lands and chattels, if void as to 
the land by the ſtatute of * 
is void in toto. 
| Cooke v. Tombs, 


| 402 | 
K; 8. P. 13a V. Barber. 


425 


88 2 Alien. 


bx 70 7 THE | PRINCIPAL MATTERS, \ 


Mi. 5 


1. Plea of glen enemy 10 A bill of 
_ diſcovery is good. 

Dauaulignuy v. Duvallon. * 462 

2 In ſuch a plea it is ſufficient to 
. Nate the war ſubſiſting rich |. 

France, and that the plaintiffs are 
. Frenchmen; aliens, and enemits of | 


the king. als a 


Amendment, 8 


* 1 
, 55 % 


E ANSWER 1. 
; s 4. 


: ? 
* 
7 


55 Annuity, „„ 


See SECURITY 1. 
i 

Anſwer, 

Ses PRACTICE 5. 


1. The Court will not allow an an- 
ſwer to be amended in any caſe, | | 
nor a ſupplemental anſwer, unleſs | 
on new matter ariſing, or a ſuffi- 

cient reaſon Deen for its not 
being inſerted original 

8 Tennant v. 2 362 

g. In an anſwer to a bill for tithes, it 

is ſufficient if the plaintiff has no- 

tice of the general nature of the 
defence, 

 Athns v. Lord Wi llough} . 402 

S. P. Baker v. Aibill. 493 

Upon diſcovery of new matter in 

an account, the Court = — 


+ 


Paacricy (in | 


1 fapplcms tal 
= E-5 1 Fs 
ridge v. Hodgſon. 5. ; 

4. If pe puts in his Ne 12 | 
out oath; as being a quaker, the 
Court will not enquire whether 

| he is ſuch; for he is concluded 

| from denying that fact on an in- 
dictment for pecJury. in the At 


ſwer, | 
| Marſh v. Rebivfon, 479 
5. An anſwer, inſiſting on 40 
(for a place deſcyibed only by a 
map annexed) in lieu of all tiches, 
er at leaſt of tithe- hay, is good. 
5 Clarks v. * 151 


85 


Appointment. 


1. A feme covert, excidadts the in- | 
tereſt of money for her life, with 
power of appointment as to the 

principal, receives à part of the 

principal for her ſupport, and ap- 
points to her huſband ; he eavnot 


| r this part of the principal. | 


Randal Ve "TY | 


1 Sor Lies * 


. EF 
4 , wh 
I 8 2 13 
4 e ag y . 2 — 1 1 
* N 
5 72 » . ; { "no 
de VENDOR AND Vun EE 2. 
. N + % 4 a * 


* * $ TW N y f 
2 ” *2 0 6 1 0 n 
N e . 4 5 v7 
12 U A, * 1 - 5 * 
8 5 % a 8 
* * GS 0 4 12 4 | q 
1 8. % 
. - - 
See Bonp „ 
* 4 7 4 * 

. F L YT SS T7 + * 

N 1 * * 0 % 
> # 


an 


5 


arbitration, and made à rule 
of Court in K. B., the award 
directed that all ſuits between the 
parties ſhould be diſcontinued ; | 
the defendant in equity there- 


diſmiſſed. This was refuſed, for 
the Court cannot act on the award. | 
Hutchiſon v. Hodgſon, Page 361 
2. The bill Rated an award between 
the parties, and that it had not 
provided for a particular event by 
which the plaintiff was damnified, 
viz. by the partnerſhip fund prov- 
ing deficient, and the plaintiff 
being compelled to make up the 
deficiency. . Plea, the award. 
The Court thought. the award 
ſhould be conſidered as final, un- 
leſs ſpecific payments by the.plain- 
tiff to creditors had been ſtated, 
and allowed the plea. 


E 5 


1. The clerk. of an attorney defend- 
ant may be bail for him. 
Dixon v. Edwards, 356 


I, Al matters in dias in ur 
and equity being referred to 


upon moved that the bill might be 


_ Rowth Ve Peach. 519 


* Bail. 5 3 


| vu To THE PRINCIPAL MATTERS,” 


2. Bail in error, paying the feat on a 
which the judgment was obtain- - 
ed, with colts, &c, are only um- Fo 


ple- contract creditors. - 
| Goodman v. Purcel, Page 548 


| 3. 3 of added bail muſt be a 


ſeparate notice from that of their | 
e | 


; 


dg „ 


I, An anceriicared bankrupt filed a 15 | 


bill without the affignees being 
parties. On circumſtances which 


raiſed a'doubt as to the validity of 


the commiſhon, the bill was 


retained, with liberty to add 


parties. 
Ceovet v. Armitage. 412 
2. Bankruptcy of the plaintiff does 


not abate a ſuit, and the bill may 3 
therefore be diſmiſſed with colts, | 


| for want of proſecution... 
Davidſon v. Butler. 460 n. 
3. But ſee contra, Sellas v. 7. 
45 "A 
4. Brake of the defendant Hoe 
not abate the ſuit, and the plaintiff 
cannot therefore diſmiſs his own 
dill without coſts, | 
| Rutherford v. Miller. 458 


5. In a ſuit againſt the aſſignees, the 


bankrupt may be examined as a 
_ witneſs; and therefore ought -not 
to be joined as a party. 


Gr hen v. Archer. 478 


6. The affignecs, ſigning the certi- 
ficate of a bankrupt, and getting 
a releaſe from bim, in order to 


a debt to his eſtate, is a fair tranſ- 


action. 
Se by v. Gras 504 


EY | 15 5 


+ 


- * 5 * 
» 


n. 36. ; 


produce him as a witneſs to prove 


- 
He 
* 
_ — — — — Ren ny > 1 
b ————————— 


— AE 
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„ Jang aQtion on a promiſſory. note, 
the plaintiff became bankrupt; the | 
aſſignees gave the defendant no- 
tice, after judgment, not to pay 
the debt recovered to any bur 


; - their order j the attorney ſued out 


# fteri faczas in the name of the 
83 3 the note having 

- depoſited with him ſince the be- 
ginning of the action, to ſecure 
a debt due from the bankrupt. A 


rule to ſet aſide the fleri facias was | 


diſcharged. | 
. v. nu. ** 77 


»*Þ a <3 
_— * 


. 
Bark inibotils in the rough 895 | 


and pulverized here, is not en- 
titled to the drawback on export- 
ation. 

8 5 Siplan v. Barrow, 346 


5 Baron and Feme. | | 


85. PENALTY I. MARRIAGE An- 
TicrESs 1. | 


1. A feme covert, entitled to the | 
intereſt of money for her life, 


with power of appointment as to | 


the principal, receives a part of the 
principal for her neceſſary ſup- 


port, and appoints to her huſband. 


He cannot claim this part of the 
| * from the truſtees. 


| Randal v. Hearle, 363 | 
| 


Bill (in Equity 9. 


* 


See Banxzurr 1. 5. Equity 3, 


| 


4. POLICY OF INSURANCE 1. | 


' mpegs 70 TE PRINCIPAL: . 


4 
D 1 
* 


e IN ni . Db. 2 
| DENCE 4. Daren any ** 8 
ING 1. AWARD 


I. The plajatif's 2 KEI | 
pear in the ny part of 1 


bin. 
Flint v. | Field. Page 343 


2. The defendant ſurd at law on . 


indemnity bond; the plaintiff filed 
this bill for an injunction, with- 
out offering to make any recom- 
- pence for the dan . actual Tuf- | 
tained. The bill was, ee 
8 Go; v. 


Bill F Enden, 


In UNCTION 4. 


E Gaums 2 2. 


» 
Bt 7 id. 
6 f 
8 8 
: — * * 
* * 


I. Where a colleQtor of tho hs 
given a bond to the Crown, the 
penalty is a ſecurity for all the ex- 
pences of proceſs and execution 

. againſt him. | 

The King v. Deane, 369 

2. A mortgagee had alſo a bond, on 
which the intereft due excceded 
the penalty. The mortgagor con- 
veyed the equity of redemption in 
truſt for his creditors, paying this 
bond firſt ; nothing beyond the 
penalty can be claimed, 

Lloyd v. Hatchitt, 525 

, Deviſe for payment of debt re- 
vives ſimple· contract debts, even 
of 70 years ſtanding, with full in; 
tereſt; but bond creditors can 
claim nothing beyond the penalty. 
v. * 14 ). $27 


4 If 


an account. 


Thi King v. Chriſtie, Page 586 | 


Bounty, , _ 


1. If one buſhel of corn is ſhipped in 
time to get the bounty on export- 
ation, with intention to ſhip the | 
reſt afterwards, the whole put on 
board is entitled to the bounty. _ 

- #ilſon v. Sutton. 444 


5 Commiſſion. 


1. A commiſſion to ſettle the bound- 
aries of a pariſh, or of a manor, 
- ought not to be granted, where al] 
parties who may probably be in- 
' tereſted are not before the Court. 
Atkyns v. Hatton. 386 | 
4 8. P. Vinter ton v. Lord Egremont 


| (cited + 


Compoſition (for Tithes ). 


1. Whether notice is neceſſary to de- 
termine a compoſition, where a 
modus is inſiſted upon. Quare? 

Atkyns v. Lord Willoughby. 397 

2, An agreement to accept a feaſon · 
able compoſition, not exceeding 
35. bd. per acre, is bad for the 


uncertainty. 


4 If an auctioneer's bond to the 
Crown, under 19 G. 3. c. 56. / 7. 
is forfeited, the penalty is due, and 
is not merely a ſecurity to compel | 


„ 
. 


NA MATTERS. 
% 5 * 


Pd 


Brewer v. Hill. 413 


"4 


accept a compoſition from bis te- 
- nant, is not biading, - \' 
Brewer v. Hill, Page 413 


— 


1 8 Compoſition (real 4 


t. The conſent of the ordinary to a 


frtom length of time, 


2. A compoſition of 205, yearly 
out of the profits of T. manor, in 
lieu of the tithes of T. park, is 
een, | 
3 Lid. 372 
3. Where King Edward III. en- 
tered into a compoſition real, as 
owner of the land and patron of 
the church, he may alſo be pre- 
ſumed to have taken upon himſelf 
to act as ſupreme ordinary. Semb. 
„ | Ibid. 379 


4. A compoſition real inſiſted on as 


a defence, is not ſupported by 
evidence of immemorial payment. 


Condition. 


1. Eſtates are ſettled on a marriage 
in ſtrict ſettlement, provided that 
if the wife ſhould, when requeſt- 
| ed by her huſband, refuſe to ſettle 
het eſtates in a particular manner, 
the ſettlement of the other eſtate 


wife join in a different ſettlement 
of her eſtate, proceeding, how- 
ever, on the foot of the former 
covenant, as if it had been per- 


the ſettlement. 


* 


{ 


Sqwhbriadge v. Benton, 372 : 


Roberiſen v. Appleton (cited). 375 


Mathrws v. Fonts. 506 | 


. 5% EIT: 
. Corn. 


- 


formed; this is no avoidance of 


3. An agreement with a landlord 0 | 


I "compoſition real may be preſumed 85 


ſhould be void. Fhe huſband and 
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1. A plaintiff reſiding abroad is not 
 compellable to give ſecurity for 
et in an action in this Court. 


Bectman v. Legrainge. Page 359 


A plaintiff (in equity) becoming 


eke, will not be compelled | 5 


to give ſecurity for coſts; | 
Anon, 40% 
3. Decree for debt and coſts, ſepa- 
rate attachments for each were 
held good. | 
* Frazer v. Tear. 381. its 


4. Bill to redeem. Decree referring | 


it to the maſter to take the 
- account, and to tax colts, &c.— 
The report finds the mortgagee 
© overpaid ; it is too late to __— 
to his having his coſts. 
(Gilbert v. Golding. 442 
5 Dos taxation of coſts, the Ein 
e make the attorney pay the 
coſts of the taxation, unleis a 
ſixth i is taken off. 


taxed, after an order ſo to do, and 


they are loſt in the mean time in 


the maſter's office, the Court will 


Ta v. Tea. 3 
6. ' Where an attorney has been fe- | 
ven years without getting his bills | 


not allow it to go again to the 


_ maſter, 
; Lid 


7. An inſolvent plaintiff, not re- 
ſiding where i% is deſcribed by the 


bill, 


dence, or ſecurity for coſts. 


James v. Giladam. 552 


&; 


will be compelled by the E 
Court to give a note of his reſi - 


| 


22 boats. give. N ” . 
{ Os: on affidavit; that he” was | 
N to leave be be. po 
ſuſec . 5 | 
Adams v. ' Colabunpt.. Pete ape 552 
5 'Where a ſolicitor has been guilty 
of great delay i in briogiog in his 
bills, the Court will not give him 
the coſts. of taxation, alth 
lels than « one e ſixth i is taken off, 
"TOR New, 5g 


3 * 8 e 


Covenant. 4.0 : 5 = 


0 | 


1. Lethe of achis coves: for 


_ hiniſelf and his aſſigns not to take 
tithes in kind from the other party, 
(the owner of lands in the pariſh,) 
nor from bis tenants, but to ac» 
cept a reaſonable compoſition not 
exceeding 3 4. 6.4, per acte, His 
under- leſſee is not an aſſign within 
the gin of the covenant. . 

Breuer v. Hill, 413 
2. The tithes are not bound by ſuch 
a covenant of : the leſſee, 5 


3. Pie 3 of the Kalt e 


take advantage of ſuch a covenant 
enteted into with his landlord, 10 
which he bienſelf! is no PO. 1 


1 


Chant” . 
See Pac ric 5 _ 1 


See Usunv 1 . 


EX; vo here a titheable am bee 


introduced into A pariſh within 
time 
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Debt. | 5 ; 


1. A bode on which judgment i is re- 


debt i in their hands. 
1 v. Parti. 548 


| Defearance. 
Ses Conptrion "EA 


Def. 


curity for money, is an equitable 


a ſubſequent mortgage with 
knowledge of the depoſit. 
Birch v. Ellames. 427 
2. But where a creditor takes 2 
mortgage haſtily, in fear of the 
inſolvency of his debtor, and un- 
der promiſes of getting the title- 
deeds, the legal 4 ſhall prevail 
againſt a prior depoſit. 
Flu v. « Fluitt. 4 32; 


© Devife : 


— 


I, Deviſe of the dividends of 4000 
bank ſtock to 4. for lie, aud on 


4 


| 


covered, and which is paid by the | 4 
bail in error, is not a ſpecialey | | 


1. A depoſit of title-deeds, 10 2 ſe. = 


mortgage, aud ſhall prevail againſt | 


5 


of| oh e and 


he produce thereof, 500 1. to B. 
- the other to be divided between C. 
and D.; B. is eee e 
2 1, not to 500 J. ſtock. | 
[. YON Oy Tags 570 
' F 55. 1 43 Dil., 1 
[. 


Se ALtzN 1. Peas (in Equity): 2. 


1. A bill for diſcovery of matters oj 


- which muſt be either erinner ot 
immaterial, is bad. | 
| FF v. Cra ew. 50+ 


19 * 


| Drawback, 


$ 


Bark end in the mo + 
and pulverized here, is not entitled 


Y to the drawback on exportation. 


— v. Burrow. 340 


1 


Equity. 


Sie basbtes d AND TewanT I. 
Nu1$sANCE I. | 


t. Equity cannot affift a" "legal exe- 
cution, ſo as to reach money, in 
the hands of a truſtee, - * 

Caillaud v. Eftwick. 38: 
2. Where the whole caſe reſts on 
" validity of a leaſe of tithes, 


and of a notice to determine it, 


equity will not interfere till thoſe 
Foun are ſettled at law, 


"Ow v. Morgan. 404 


3. A 


6 
1 
ö 
ö 


* 4 e to PERS . 
policy of inſurance delivered up as | 
fraudulent, although the Ss. | 
ver obtaĩned would be a. defence | 


at 1aW. 


* A erivial incorrectneſs in ſetting 


out the tithe of wool, for which 


- amends had been t — and 
non- payment of | dues, 


Which were never 3 are 


| being diſmiſſed. | 
"Waker v. Athill. 4 


on a gaming tranſaction, is good. 
ewman v. Franco. 519 


nant againſt two claimants of the 


-aQtual] 
diſmi 
the Court. 


Error. 


King's Bench to proceed by bill 
againſt a peer, cannot be queſ- 
tioned in the Court of Exchequer | , 
Chamber. 
Earl of Lonſdale v. Littledate. 356 
2. On affirmance of a judgment, in 


8 2 tereſt was given. 
* v. vs 88 574 


* | Eſcape. 


1. If a ſheriff ſuffers a perſen, taken 

on meſne proceſs, to eſcape, he is 
4 5 

: 


4 8 7 * 4 7 1 ; 
__.. : 0 * . : 
F AZ A . 8 24 L . : 5 5 


8 7 my Connelly. Page 454 g | 


not ſufficient to ſave a bill Oy e 


F. A bill, ſeeking to have bills of | 
exchange deliveted up, as given 
6. An interpleading bill, by a te- 
inheritance, where the whole rent 
due is- under 10 J. will be 


as beneath the nm of | 


1. The authority; of the Court of | 


an aQion for meſne profits, in- 


lee; * WEE", a” 
mall be eee e 
n to. 0 i 
Gabel v. 76 


Ses TzNANT in TAU. 1 


b.. rler I, 2. , 

1. To eut green timber, and ex- 
change it for old, for repairs, is 
not within the right of houſebote. 
The fern General v. Lord 

|  Stawell, FOG. 008 


Eftreat. 


See PRACTICE (at Law) 12. 


E ene 


See In unerIOn 2. 

A terrier cannot be bete in 

| evidence unlefs it come from the 
proper repoſitory, the regiſtry of 
the dioceſe, or a copy from the 
pariſh regiſtry, if the original can- 
not be found. 

| Athyns v. Hatton, 387 

2. But a contrary deciſion was 
adopted in the Court of Kings 


Bench. a 

ä Miller v. Fofter. 387 1. 
3 One who depoſited title-deeds of 
an eſtate with his creditor, as 3 


ſecur ity, 


* % 


gagee had noticeof the depoſit. 


Plumb v. Fluilt. Page 432 n. 
4. In a ſuit by a creditor againſt the 
aſſignees of a bankrept, the bank- 


rupt may be a witneſs, and there- 


7 


defendant. 


Serin v. Archer. 478 
3. The e a bankrupt 


ſigning his certificate and getting 


a releaſe from him in order to get | 
bis teſtimony to prove a debt due 
to the eſtate, is a proper mode of 


obtaining te ſtimo x. 
Selby v. Crew. 504 


6. If the plaintiff is non- ſuited, 


through the miſtake of his witneſs 
in a material circumſtance, a new 
trial ought to be granted. 


De Giou v. Dover. 516 | 
7. A book found in the heralds' of- 


fice, purporting to be an account 

of the poſſeſſions of a monaſtery, 

is admiſſible evidence of that 
fact, | 

Lygon v. Strutt. 601 

8. The purchaſer of a ſhare of a 

grant from the Crown muſt either 


deduce the whole title from the | 


original grantees, or muſt ſhew 


poſſeſſion in thoſe under whom he 


immediately claims, 


The Attorney General v, Richards. | 
. ens 


| 


| Exchequer. 


1. The authority of the Court of | 


King's Bench to proceed by bill 


2gainſt a peer, cannot · be queſtion- | 


ed in the Exchequer Chamber, 


Earl of Lonſdale v. Littledale. 358 


1 


3 ſecurity, and afterwards mort- 
gteged the premiſes to another, is 
competent to prove that the mort 


3 


the appointment of e his 


have ſerved a clerkſhip there, 
Dtuerull s. Caſe. Page 483. 616 
3. But if, upon the death of a clerk, 
| there is only one in the office who 
S has ſerved a clerkſhip, he cannot 
compel the remembrancer to ap- 


o 


ſervice. of five years before one 
can be a clerk, & 


1. Exec 


ſpirits attaches on the waſh before 
diſtillation, | | 


The Attorney General v.. 558 


by mixing with other ſoap, and 
although done with the privity of 
the inferior ſurveying officer. 
* The Attorney General v. Bretuſſer. 


Execution. 


* 


See EXTENT 2. EqQITY 1. 


Executor. 


See Jol N DER IN SUITS I. 


1. An infant legatee ſued for an ac- 
count againſt two executors; one 


| 


of 


office, is limited to thob wd 


un . e 
| Mayhew's Caſe (cited). 486. 624 
4. In the King's temembrancers 
| © office, there muſt be a bona fide 


Ex parte Wi ndus. 489 


1. By 24 C. 3. c. 73. the duty on. 


2. A concealment of ſoap, in vio- 
lation of the 1G. 1. „. 2. c. 31. 
may be in an entered place, and _ 


- 


2 wy 1 —_ — — OO CR — — 


7 9 7 7 
* 
* . * - 
* 
* 
* * 
* * 
y þ 1 
s * 
2 1 ; 
5 "To. : 
"2 — 
-F 
„ 


eee proved 
nmied having recei 
== — 


; 1 


aſſets; 3 


l 


1. Tes e extents iued into Aepent 
"counties, and both ſheriff Jevied 


to the whole amount. 


paid. This ſheriff is entitled to his 
an poundage. 2 

The King v. Fry, 2 58 
The ſheriff, beſides his pound- 
9 charged 5 per cent. ſor an 


auctioneer to ſell malt; the charge 


- Was diſallowed, 


The Ds v. e 41 2| 
4 


; F. | ? 
Foreſt, © 


See GRANT 1. 


1. Grantee ſor 2 of the ranger- 
ſhip of a foreſt, is not entitled to 
eſtovers, as a tenant for years. 
The Attorney General v. Lord | 
Stawell. 


3 
2. The ranger cannot cut timber for | © 


eſtovers, without the view of the 
regarder, even if that office is va- 
cant, where he has taken no ſteps 


to get it filled. 
| bid. 601 


Forfeilure. 


7 * 
: ; : | 
» Y 2 . 
uy 8 * * 7 ” : , 
5 7 8 4 d 2 83 a 45 338 * * a 2 
: * * ; 7 A, ot by 
> 
| 


againſt k 


- Price 1 . Page 52 | : "7 


db v. » 
* 1 4 3 
r W 4 * a "1 
- 4 4 
O46 * F 
* * * * * * - s : 7 


Upon the 
lery of the one, the debt was | 


to the amount, 


* 


44 A 4 
a , , F . 2 Et, N 
s * 2 
1 F 3 
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as InpenTY 3 1. 


bn 


* 


F'Y A tenant for life, OT 8 


to B. in tai], by fraud gets Bs 
authority to levy a fine, and con- 
vey the land to à purchaſer; be 
inveſts the purchaſe-money in the 
funds, where it is clearly identi- 
| fied. A. is 58 3 cable 'as a truſtee. 

ut B. has no lien 
on the particular fund. 


Nu v. Burden, n 55 = 


F Fraudulent 2 


1. A conveyance to A. ond. B. in 
truſt, as to one moiety, for ſebe· 
 duled creditors, 28 to the other, 
for the debtor, is good againſt oe- 
Seco cratitors. 6; . 

lent? v. dee Wi 
"4 | 


Frauds 60 Statute 4 Jes 


Is Both parties giving inftruKions o 
an attorney to prepare a —__ 
ance of land, and ep 

luvering to him a particular of 

eſtate, aſſigned by himſelf as be 
ſtructions for the deed, which was 
accordingly prepared, does not 


| take the caſe 2 of the ſtatute. 


Cooke v. Tombs. 420 


2. A paper, ſigned by the vendor on 
the firſt treary, will not take the 
caſe out of the ſtatute, where t 


2 


Se RELEASE 1. 


ded upon 2 
bargain was N fable r 


nber To. > Tem. P 


ſubſequent treaty, and for a dif- 
ferent price. . 
. Pay e EN 

3 An agreement for land a 
tele, if void as to the land by the | 
ſtatute of frauds, i is void in toto. 
„ 
8. P. Lan; v. Berber, * na, 


"Gun 
1. A bil axaih the winner of more 


than 104, at play muſt ſtate the 


plaintiff to be the loſer, or that 


three months bave elapſed fince | 


the' offence, _ 
SEE Hudſon \ 
2. Action on bills of exchan A 
bill was filed for an injunction, 


and to have them delivered up as 


being W on a. gaming tranſ 
action; a demurrer was over- 
ruled, Ls 1 | 


| Gr ant. 
1, By a grant to a ranger of a foreſt 
of „ all wood blown or thrown 


down by the wind, and all 1 


% dead wood, and the boughs and 
* branches of trees and wood in 
© the ſaid foreſt cut off or thrown 
« down,” branches cut from 
trees felled. for his Majeſty's uſe 
fo not paſs, 
The Attorney General | v. . Lord 
Stawell, 592 


2. Grantee for years of the ranger- 
ſhip of a foreſt is not entitled to 
eſtoyers as tenant for years, 


- Chat- | 


v. Davis. 504 | 


Newman v, Franco, 519 


INCIPAL MATTERS. | 


3+ A grant of takes imma 
from the ſea, proceeding, on the 


ment, myſt be reduced into pol- 
ſeſſion in a reaſonable time, 

The Attorney. General v. Richards. 

Page 614, 

* If ſuch land is leſt unembanked 

for a long time, covered. with the 

| fea, and a common paſlage far 


1 ſhips, the right of the Crown re- 


vives by the len ih of poſſeſſion . 
3 its e pn 
ia. bis": 


| Guardians. 5 A 
St Paacrics 08 Equig) S 


H. 


Half. Pay. 


Fee Orpices. 
be 
. Injunttion. 
1. Where an injunction is obtained 


till the 9 in of the anſwer 
of one deſendant, who reſides 
abroad, the plaintiff is not com · 
pellable to bring the money into 
Court, unleſs on ſpecial circum- 
ſtances 


Shoultred v. M*Ma ler. 366 
2, Where an injundtion ſublitts, 
the Court will = grant a com- 
miſſion to examine a witneſs in 


of materiali ty. 
* v. Steele, 386 


Ibid 


3. On 


India, without a ſpecial affidavit : 


4 


public benefit of ſuch embank- . 


# 


it 
ö 
; 
| 


— 


os > : 
"2 * 
A. 


. ons bill for diſcovery and ir, 
Junction, the defendant (plaintiff 


q * 
bo 4s 
* 


At law) admitted himſelf to be a 


mete agent for the other defend- 10. After inſunctiom obtained, a de- 
ants, and ignorant of the tranſ- 


z ction; an injunction was moved 
for as of courſe, till the coming 
in of the anſwers of the other de- 

' \ fendants, who lived abroad; but 
of Joſing other material evidence 
- by the delay, it was refuſed, | 
Vandam v. Munro. Page 502 

4. An injunction cannot be extended 
to reach one who is not a party} 
to the ſuit. N | 


« Dawſon v. Princeps. 521 155 


5. On a truſt to ſell, a ſuggeſtion in 
- the bill, verified by affidavit, of 


improper conduct of the truſtees, 1. The * if, 4 Britiſh ſubjesd, | 


in not giving ſufficient notice of 
the ſale, is not 'a ground for an 
io junction to ſtop the intended 
ſale. Re . 
Pechel, Bart. v. Fowler. 549 
6. After an injunction on the ori- 
ginal bill, diſſolved on the coming 
in of the anſwer, the plaintiff 
cannot have an injunction on an 
amended bill, though ſupported 
by affidavits, unleſs. the defendant 

zs in contempt. 
„ Gadd v. Worral. 553 
7. An injunction cannot be extend- 
ed to protect one who is not a 

party in the ſuit in equity. 

F: F | _ Gadd eee * 
8. An injunction extends to prevent 


a ſuit againſt the ſheriff, for not 
paying over money levied by him $e Bonp's, 3 ak 1. Monr- 


in the original action before the 

injunQion iſſued. b 

Bolt v. Stanway. 556 

9. But in order to bring himſelf 

within the protection of the order, 

the ſheriff muſt comply with ” 
YOON | . 


FP 1 


INDEX ro THE PRINCIPAL MATTERS. | > 
terms of it; by bringing the money 


cannot be di olved without the 


there appearing a probable danger 11. The anſwer being referred for 


1 


q 


into Court. 
Bolt v. Stamoay. Page 569 


murrer to the prayer of injunction 
is allowed; yet the in junction 


previous orde. | 
Hua v. Thomas. 365 


impertinence is à good ground for 
continuing an injundt ion. 


* » 
13 
- * I 
* ; % I 
8 » * 
; | ; 


l 


Jndemnity. 
Se BIII (in Equity) 2. 


was guarantee to the owner of an 
American ſhip, for a merchant who 
freighted her to Bourdzaux. She 
was detained there by an embar- 
go, and diſmiſſed by the freighter; 
the French government having de- 
clared themſelves bound to indem- 
nify all neutral owners for the ef- 
fects of the embargo, and the 
plaintiff not being able to take 
advantage of that order, the de- 
fendant muſt endeavour to get an 
indemnity in France, before he can 
ſue the plaintift. 
: Cottin v. Alanus. 544 


5 Interef 1 


˖ 
| GAGE 7. PRACTICE (at Lav) 
15. Rune z nn: 


uur 


— en 
. 
G 


Joinder 3 in suit. 


8. Evroancs * | 


5 i 4 
>= + 4 


I. The plaimi®. was teunnt to” is 
_ father of the defendants in a col 


| liery, under a leaſe and ſubſe- | 


quent agreements. On the fa- 


. ther's death, he continued to | 


hold under the defendant, the 
heir, on the ſame. terms. He 
filed his bill agaioft the two de- 
fendants, as executors of their fa- 
ther, and againſt the one as heir, 
for an account under the agree- 
ment, both in the lifetime of the 
father, and ſince. The defendants 
demurred ſeparately, as being im- 


_ properly joined in the ſuit. The | 


* 


demurrers were allowed. 
Ward v. Duke of Northumberland. 
Page 469 


Mu. 


See Pracrids (in Equity) 15, 1505 
TIEWTE Ke | 


Furiſdiftion. 


Ser ERROR 1. 


Interpleader, 


1. A tende though threatened with | 
ſuits at law on a title adverſe to 
his landlord's, cannot make them 
interplead. Semb. | 

. Smith v. 7. arget. 529 

1 But ſee centra, Surrey v. Lord 


— 10 TER PRINCIPAL MATTERS, 


1 


* 4 
* — * * 
i . A „ 8 
K : % - 5 © 
L 4 1 2 * 


King's Remembrancer. 
See EXCHEQUER'2. 4. 


oh 


I. 
 Landlerd and Tenant. 


— 1, 2. Mawes; 


1. Where a landlord. is bound, in 
law or equity, to repair in certain 
caſes, and the tenant is obliged, 
by a ſudden accident, to make thoſe 
repaits, to prevent further da- 
mage, he may ſet it off as mo 
paid to the uſe of the land 100. 
againſt an action for rent; and | 
therefore equity will not inter- 
fere. 


Waters v. nina. Page 93 . 


Lal. 


q 


1. An agreement to accept a rea- 
ſonable compoſition for tithes, not 
exceeding 3s. 6d. per acre, is 
not a leaſe of the tithes, for the 
uncertainty of the render. 
| Brewer v. Hill. 414 
2. A leaſe of tithes, or other matter 
which lies in grant, for ſo long 
time as the leſſor ſhall continue 
vicar of A., is Ds and conveys 
a freehold, 
id. 
Where the hike caſe reſis on 
the validity of a leaſe of tithes, 
and of a notice to diſſolve it, 
equity will not interfere till thoſe 
points are ſettled at law, 
—_— V, A 404 


Waltham, 531 m. 
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